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PRODUCTION AND INSPECTION OF DOCUMENTS. 


Tue following article, which we take from the English 
“Law Magazine” for February last, relates to a subject 
of general and increased interest. The statute there re- 
ferred to is indeed a recent English statute,' but the sub- 
ject is considered as it stands at Common Law also, and 
in Equity, and the principles developed by the decisions, 
whether upon the statute, at Common Law, or in Equity, 
may be found applicable here. 

Prof. Greenleaf remarks, that “in the United States the 
courts have been unwilling to exercise the power [of 
making an order for the inspection of writings in the hands 
of one party to a suit, in favor of the other] except where it 
is given by statute.” 1 Greenl. Ev. $ 559. That power, how- 
ever, would seem to exist at Common Law here, although 
hitherto sparingly exercised. And even if the courts are 
indisposed to use it more freely, and willing to neglect the 
means which may often be so effectual in eliciting truth, 
still the principles laid down in regard to its use at Com- 
mon Law, may serve as guides in the construction of statutes. 
In some of the United States, enactments have been passed 
in relation to this subject. ‘The Massachusetts Stat. 1852, 
c. 312, § 61, provides, that “In all civil actions the plaintiff 
may at any time after the entry of the action, and the de- 
fendant at any time after answer, or, if it be a real or 
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mixed action, after plea, and before the case is opened to 
the jury, file in the clerk’s office interrogatories for the 
discovery of facts and documents material to the support 
or defence of the suit, to be answered on oath by the ad- 
verse party ;”” and subsequent sections make further pro- 
visions in regard to this proceeding. This act is more 
extensive than the English statute. How far the general 
principles of the law of discovery in equity are applicable 
under it, we shall not now consider. To a great extent 
we presume they are so, 

And see Conn. Rev. Stat. 85; N. Y. Rev. Stat. 547; 
Sec. 388 of the Code; 1 Swan’s Rev. Stat. of Ohio, 
Derby’s Ed., 668. We have not examined the statutes of 
all the States, to see how general such enactments may be. 
It is sufficient that such a jurisdiction exists in some, by 
common law or statute, or both. 

For decisions under the statute of Massachusetts, above 
referred to, or the previous Act of 1851, see the following 
cases. Hand v. Hughes, 14 Law Rep. 393; Johnson v. 
Kidder, and Krebs v. Pfaff, 1b. 394; Millets v. Lilley, Ib. 
455 ; Fowle v. Gardner, lb. 456; Clafflin v. Corbet?, Ib. 517; 
Howard v. Richardson, and Howe v. Brigham, \b. 574; 
Adams v. McE nany, and Long v. Whitney, lb. 575; Tuck- 
erman V. Sewall, 15 Law Rep. 111; Brigham v. Peters, 
Ib. 638; Fifty Associates v. Tudor, Ib. 639; Sheldon v. 
Kendall, 16 Law Rep. 41; Townsend v. Gibbs, Ib. 410. 

And in addition to the English cases cited by the writer 
in the Law Magazine, see Joe d. Roe, 16 Eng. Law & 
Eq. 202; S.C. 1 El. & Bl. 279; Summerfield v. Prich- 
ard, 17 Eng. Law & Eq. 492; S.C. 17 Jur. 361; Scott 
v. Walker, 22 Eng. Law & Eq. 134; S.C. 2 El. & BI. 
555. 

INSPECTION OF DOCUMENTS. 

“ Whenever any action or other legal proceeding shall 
henceforth be pending in any of the superior courts of 
Common Law at Westminster or Dublin, or the Court of 
Common Pleas for the county palatine of Lancaster, or 
the Court of Pleas fer the County of Durham, such court, 
and each of the judges thereof, may respectively, on ap- 
plication made for such purpose by either of the litigants, 
compel the opposition party to allow the party making the 
application to inspect all documents in the custody and 
under the control of such opposite party relating to such 
action or other legal proceedings, and if necessary, to take 
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examined copies of the same, or to procure the same to be 
duly stamped, in all cases in which previous to the passing 
of this Act a discovery might have been obtained by filing 
a bill or any other proceeding in a Court of Equity at the 
instance of the party so making application as aforesaid to 
the said Court or Judge.” 

Since the abolition of special demurrers, probably no 
justification is needed for choosing a section of an Act of 
Parliament as the subject for a “ Leading Case ;”’ but if our 
readers should deem us not within strict bounds in doing 
so, we must call to our aid the extensive powers of amend- 
ment now existing, and in place of the enactment substitute 
the case of Hunt v. Hewett, 21 Law J., N. 8., Exch. 210. 

There are few who will read this case but who are well 
aware that before the passing of the statute a power at 
Common Law to compel inspection of documents existed 
in our Common Law Courts; and that a still greater power 
existed in the Courts of Equity, by means of what is termed 
a bill of discovery. 

We propose in this paper briefly to consider — 

1. What was the power of compelling inspection of docu- 
ments existing at Common Law. 

2. The power in Equity by bill of discovery. 

3. To notice the cases on the subject decided since the 
passing of the above enactment. 

I. The compelling inspection at Common Law, which 
was long since fully recognized, see Jevens v. Harridge, 1 
Wms. 8. 8 b., seems to have proceeded on two grounds. 
First, in extension of the practice as to profert and oyer, 
the Courts would compel an opportunity of inspection of 
any documents set forth and relied upon by either party in 
his pleadings, but which were not of such a nature as to re- 
quire profert, Steph. Pl. 5th ed. 486, 487. Thus, in an action 
brought upon a bill of exchange or promissory-note, Wool- 
mer v. Devereaur, 2 M. & Gr. 758, on a policy of insurance, 
Goldsmidt v. Marryatt, | Camp. 562, or on a written agree- 
ment, J'homas v. Dunn, 6 M. & Gr. 274, a judge at cham- 
bers will make an order for the inspection of the instrument 
declared upon. So where the plaintiff brought an action 
for breach of an agreement to employ him to the end of 
the year, defendant pleaded that there was no memorandum 
in writing as required by the Statute of Frauds ; the plain- 
tiff replied that there was such a writing, and it was held, 
that he was bound to permit an inspection of it, although 
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it consisted only of a letter from defendant’s agent. Blogg 
v. Knapp, 6 Bing. 614. See also Bluck v. Gompertz, 21 
Law J., N. S., Exch. 25. The order for inspection would 
not, however, be made as a matter of course, but circum- 
stances should be shown by affidavit to a judge at chambers 
entitling the applicant to the inspection of the instrument. 
Woolmer v. Devereur, 2 M. & Gr. 758. 

But apart from this quasi oyer, there was a more exten- 
sive power of compelling inspection, which was exercised 
when the person seeking the order could show, Ist, that 
he was a party to a pending suit; 2dly, that the inspec- 
tion of the document was necessary for supporting the case 
of the applicant in that suit; 3dly, that he or the person 
through whom he directly claimed was a party to the 
document sought to be inspected; 4thly, that such docu- 
ment was in the possession or under the control of the 
opposite party; and, 5thly, that the party having the pos- 
session of the document held it as trustee or agent for the 
applicant. 

In order to bring the application within the first and 
second of the above rules it was necessary to show that 
the inspection was required for the bond fide purpose of 
supporting or defending an action. ‘Thus it has been re- 
fused where the object of it was to plead a plea in abate- 
ment for non-joinder, Beal v. Bird, 2 D. & R. 419; also, 
where a plaintiff sought to inspect and take a copy ofa 
deed merely for the purpose of arguing a rule for a new 
trial, Wood v. Morewood, 2 Scott, N. R. 204; 8. C. 9 Dowl. 
P. C. 44. And in all cases, where the application was 
what is termed “a mere fishing application ;” that is, for the 
purpose of discovering the case of an opponent, or whether 
a certain document was or was not in his possession, the 
courts have in all instances refused to order the inspection. 
Thus in the case of The Birmingham, Bristol, and 
Thames Junction Railway Company v. White, 1 Q. B. 
282, the Court refused to grant inspection of the books of 
the company to the defendant, as he thereby sought to dis- 
cover a defence and not to support any particular plea. 
But in Woolmer v. Devereur, 2 M. & Gr. 758; 8. C. 8 
Scott, N. R. 224, Tindal, C. J., laid it down that a party 
ought to be permitted to inspect an instrument, on showing 
by affidavit that it had been forged or altered since it was 
signed, or that the applicant had no recollection of ever 
having executed such a document. 
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As stated above, it was necessary that the applicant 
should be a party to the document sought to be inspected ; 
but the word “party” is not to be taken as meaning in all 
cases an instrumentary party, for being a party to it by 
interest brings the applicant sufficiently within the rule, 
Bateman v. Phillipps, 4 Taunt. 177; Browning v. Ayl- 
win, 7 B. & C. 204, and privity of estate, as in the case of 
an assignee, would be sufficient. And in a recent case, 
where ejectment was brought to recover certain premises 
upon the ground of a forfeiture by reason of breaches of 
covenant contained in two leases, the tenant in possession, 
who was admitted to be in lawfully, but by what instru- 
ment or for what estate was not shown, applied to inspect 
the leases under which the forfeiture had accrued. ‘I'he 
court held that an order to inspect was well made, Lord 
Campbell saying, “ The action is founded upon two leases, 
the title of the lessors of the plaintiff being rested on a 
forfeiture by reason of breaches of the covenants in these 
leases. It was, therefore, necessary to show that the de- 
fendant held under such leases, and was in possession of 
the premises in such a manner as to be affected by the 
breaches of covenant. ‘The defendant appears to have as- 
serted that he was lawfully in possession, and that was not 
denied. We must therefore assume that he derives the title 
under the leases. It is the same as if an action of covenant 
had been brought by the lessors of the plaintiff against him 
as assignee of the lease for breaches of covenant, and in 
that case the court certainly could order an inspection un- 
der its Common Law jurisdiction. If so, ought we not, 
with equal justice, to order an inspection in this action of 
ejectment, which is brought to turn the defendant out of 
possession? It is an action founded on two deeds, and it is 
but fair that the party against whom the action is brought 
should have an inspection of the deeds, in order that he 
may see whether or not he has any answer to the action. 
In the exercise of the Common Law jurisdiction of the 
court, I think the order was properly made.” Doe d. Child 
v. Roe, 22 Law J., N. S., @. B. 102. 

But the interest must be certain and clear, and not a 
mere claim. ‘Cocks v. Nash, 3 M. & Scott, 164; S.C. 9 
Bing. 723. 

As a general rule the courts would only exercise the 
power of compelling iuspection as agaiust a party to the 
suit, but in the case of White v. T'he Earl of Montgomery, 
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2 Str. 1198, the Court of Queen’s Bench made an order 
upon a third person to give oyer of a deed to the defendant, 
and also to produce it at the trial if required by the plain- 
tiff; but the circumstances under which the third person 
held the instrument are not stated in the report, and the 
case seems to have been in no way supported by the 
general course of practice. Yet if the party opposing the 
application had not the actual possession, but had legitimate 
control over the person in whose custody the instrument 
sought to be inspected was, that would have been sufficient 
to entitle the applicant to the order; and in an action by 
lessor against lessee, the court compelled the mortgagee of 
the lessee to inspect and take a copy of the lease. Doe d. 
Morris v. Roe, 1 Gale, 367. 

The most important requisite to support the application 
is the fifth of the above rules, viz., that the party holding 
the instrument did so as trustee for the applicant; this, 
however, is but an extension of the third rule, or rather, 
the third is an almost necessary ingredient of the fifth. 
The courts, too, seem to have been jealous that this rule 
should be fully maintained. Thus in Goodliff v. Fuller, 
14 M. & W. 4, which was an action for a breach of 
promise of marriage, all the letters which had passed 
between the plaintiff and defendant had been mutually 
returned ; the defendant alleged that by two of the letters 
which the plaintiff had written to him, and which he had 
returned to her, she had released him from his promise: 
the court held that the plaintiff did not hold the letters as 
trustee for the defendant, and refused to make an order on 
the plaintiff to produce them for the inspection of the 
defendant. So in an action on certain bills of exchange, 
the defendant pleaded that he was liable as a surety only, 
and that time had been granted by deed to the principal. 
On motion for a rule to show cause why the plaintiff 
should not produce that deed, the court held that the 
defendant had no interest in the deed so as to canse the 
plaintiff to hold it as trustee for him, and refused the rule. 
Smith v. Winter, 3 M. & W. 309. So the Court of 
Common Pleas would not compel a defendant to produce 
certain bills of exchange, on which the action was brought, 
and which were set out in the plaintiff’s declaration in 
order that he might inspect or take copies of them on an 
affidavit by the plaintiff, stating that the defendant had 
obtained them from him by undue and fraudulent means, 
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and which the defendant by affidavit denied in general 
terms, on the grounds that the plaintiff should have shown 
by what means the defendant became possessed of them, 
and that the remedy was by action of trover. Thredfall v. 
Webster, 1 Bing. 161. And where the plaintiff had de- 
clared upon a lease, of which he had neither the original, 
counterpart, nor copy, and the attorney who had drawn 
the lease and counterpart had absconded, the court refused 
to order the defendant, who had the lease in his possession, 
to permit a copy of it to be taken. Lord Portmore v. 
Goring, 4 Bing. 152. 

But where an annuity-deed was prepared by R. as agent 
both of the grantor and grantee, and there being no coun- 
terpart, the deed was left in the hands of R., who received, 
and for several years paid over to the grantee, the amount 
of the annuity. R. ultimately absconded, and the deed 
came into the possession of the grantor, on his redeeming 
the annuity two years after it was granted. In an action 
by the grantee against the grantor for the arrears of the 
annuity, the court permitted the plaintiff to inspect and 
take a copy of the deed, to enable him to declare therein, 
although it was sworn by the defendant that R. was the 
agent of the plaintiff alone. Daverner v. Bouverie, 1 M. & 
Scott, 29. And in Reid v. Coleman, 2 Cr. & M. 456, it 
was laid down as a general rule, that where there was an 
agreement between plaintiff and defendant, of which there 
was only one part in existence, the party who has the 
agreement in his possession ought, when applied to, to 
give a copy to the other party. See also Doe d. Morris v. 
Roe, 1 Gale, 363 ; Charnock v. Lumley, 5 Scott, 438. 

As to the right of an allottee of shares to inspect the 
books of an inchoate company in an action against a 
provisional committee-man for a deposit, see Ley v. Barlow, 
17 Law J., N. S., Exch. 105; and as to the books of a 
sworn broker, under 7 Geo. 2, c. 8, s. 9, see Pritchett v. 
Smith, 18 Law J., N. 8., C. P. 211, in which case Wilde, 
C. J., says: ‘* The only class. of cases in which this court 
interferes'to oblige one party to a suit to grant his opponent 
an inspection of documents, which he alleges are necessary 
for his defence are, when the party applying for inspection 
has an interest in the document he wishes to see.. hus, 
where two parties have signed an instrument in mutual 
confidence, and that instrument has been left in good faith 
in the possession of one cf them, who refuses to produce it 
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when called upon, in such a case the Court of Equity 
would interfere to grant relief, and so will this court. So 
when one party holds papers as trustee for the other, an 
order will be made for their production.” 

Such, then, being the power of the Common Law 
Courts, we will now glance briefly at that of the Courts of 
Equity. 

II. Strictly speaking all bills in equity are bills of dis- 
covery; but the expression “bill of discovery” has by 
usage acquired a technical signification, whereby it has 
reference peculiarly, if not exclusively, to those bills which 
seek no relief, or rather no other relief than a disclosure of 
all such facts, and a production of all such documents, as 
lie within the knowledge, power, or control of an opposing 
party to any suit or action already instituted, or liable or 
likely to be instituted, in some other court. ‘Though, not 
perhaps digressive, it might well be considered unwarrant- 
able to devote any portion of this case to a sketch of the 
origin and history of these bills; it will be sufficient for 
our purpose, which is a practical one, to explain their con- 
nection with the Common Law, the circumstances which 
give rise to their necessity, and under which the benefit 
sought to be attained by them is granted. 

As the enactment upon which we are now treating has 
extended the authority of the Courts of Common Law so 
as, in certain cases, to grant to those courts concurrent 
jurisdiction with Courts of Equity, the observations now 
made upon bills of discovery must be regarded indepen- 
deutly of this statute, and as though it had not been 
enacted. It will also be sufficient for our present purpose 
to confine our remarks upon bills of discovery to those 
cases where actions at law have been actually commenced, 
without regard to those cases where such actions are in 
contemplation merely, inasmuch as the benefit of this 
statute only extends to the former cases of actions pending. 
The reader must conceive an action at law to have com- 
menced, and one of the litigant parties to be justly appre- 
hensive that his cause will be improperly prejudiced as 
regards its true and substantial merits by the absence of 
certain facis or documents which he believes to exist, and 
further to lie within the knowledge or control of his 
opponent. It was not within the province of the Courts of 
Common Law (except in cases alluded to under our first 
division of this subject) to put a party in possession of such 
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information as he desired to obtain by a disclosure of facts 
and production of documents. Recourse was therefore had 
to equity in the following manner :— The party desiring 
such information filed a bill in equity between himself and 
his opponent, in which in order to obtain the assistance of 
equity he was required to show that he was entitled to 
such assistance, and if not successfully resisted by his 
adversary the court would treat the action for all the 
purposes of disclosure and production as though it had 
been originally instituted in equity, and would, if neces- 
sary, restrain legal proceedings till such purposes had been 
carried out. To make out such a case as to induce the 
court to assume a jurisdiction in the matter it must appear 
clearly upon the face of the bill : — 

1. That the discovery sought is material to some other 
suit actually commenced. (We have already stated that it 
will be unnecessary to speak of actions in probability 
only.) The allegations must therefore show that the 
plaintiff and defendant are actually engaged in litigation 
in some other court, and that the discovery is material 
to assist him in proof or in aid of proof in such existing 
suit. 

2. That the plaintiff seeks the discovery for the purpose 
of supporting his own case, and not merely of opposing 
that of the defendant. 

3. The purposes for which the discovery is sought 
must clearly be shown by the allegations; in order that 
the court may judge of the materiality of the discovery. 

4. Superadded to the above positive requirements, the 
bill must not be suggestive of its own dismissal by show- 
ing upon its face any of those grounds of objection to it 
which are valid when taken advantage of by way of 
demurrer or plea. The following will be found to include 
the principal objections to such a bill: — 

1. Want of jurisdiction. 

This objection may be taken when the court in which 
the original suit is pending is competent to grant the relief 
prayed for in equity, or when the controversy is before 
arbitrators. Equity will, however, assist the proceedings 
of a court in a foreign country in amity with that where 
the bill is filed. 

2. Want of interest in the plaintiff or defendant, as 
where plaintiff is heir apparent only; or where defendant 
is a witness only, and has no interest in the suit. 
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3. Want of privity between plaintiff and defendant ; as 
where plaintiff is heir-at-law in fee simple and defendant 
devisee, in which case if plaintiff cannot set the will aside 
he has nothing to do with the deeds. 

4. Want of parties; as where the plaintiff has a title or 
the defendant is liable conjointly with some other party 
not before the court. =. 

5. The discovery might subject defendant to penalties 
or a forfeiture. This is no ground of objection where 
plaintiff is the only person having a right to take advan- 
tage of the penalty or forfeiture, and he offers to waive 
his claim ; but is valid where a third party possesses this 
right. 

6. The discovery relates to the defendant’s title. No 
party is allowed to pry into his adversary’s title to dis- 
cover a defect, but must prevail by the strength of his 
own. 

7. The defendant has an equal right in common with 
the plaintiff, to the subject-matter in dispute ; as where de- 
fendant is a purchaser for value without notice of plaintitf’s 
claim. 

8. The discovery might subject the defendant to punish- 
ment as upon a criminal prosecution; or to the conse- 
quences of a supposed crime, as in respect of forged deeds ; 
for it is contrary to the genius of the Common Law to 
compel a party to accuse himself. These are the principal 
grounds of objection to a “bill of discovery ;” but there 
are other grounds common to all bills, and indeed to all 
suits, whether at law or in equity, and which for that 
reason, it is unnecessary to particularize here. Such ob- 
jections might be, and would be, dealt with upon the 
institution of the original suit. 

The above enumerated objections have equal application 
to facts within the defendant’s knowledge, and to docu- 
ments within his power or control. Both are guarded by 
the same protecting privileges, —both are liable to the 
same disclosure ; therefore, the observations we have made 
as to discovery generally, may be strictly applied to the 
production of documents alone, which is more nearly allied 
to our present subject, the inspection of documents. 

The inspection of documents being a right incident to 
their production, all that has been said upon this latter 
head may be referred with equal strictness to the former; for 
wherever a plaintiff has a right to the production of a deed, 
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he has an equal claim to inspection, and to take copies of 
the same. 

Ill. The cases which have been decided since the 
passing of the statute have drawn a broad distinction 
between its powers and those of a bill in equity in this, 
that there is no power under the statute to discover any 
document, but only to inspect it when known and desig- 
nated to the court. “Thus, in the case of Rayner v. 
Alihusen, 21 Law J., N. S., Q. B. 68, which was an action 
for goods sold, the defendant applied for an order to inspect 
the plaintiff’s books, containing any entry, memorandum, 
or minute relating to the sale, and also that the plaintiff 
should be required to state, upon oath, whether he had 
any, and if so, what books and documents referring to the 
matter in question. The court refused the latter part of 
the application as not being within the statute, but granted 
it so far as related to the books and documents having 
reference to the trial only, at the same time saying, that 
there was no power to inspect the books of an opponent 
generally in order to discover evidence. So in the case of 
Galsworthy v. Norman, 21 Law J., N.S., Q. B. 70, an 
application by defendant to inspect all journals, day-books, 
ledgers, and other books containing entries, and all docu- 
ments, relating to a certain action, was refused in part, but 
granted to the extent that the plaintiff should produce all 
papers and documents in his possession or under his con- 
trol, relative to such action, Erle, J., in delivering judg- 
ment, suying: “It has been contended, in a previous 
application under this Act of Parliament, that the affidavit 
of the applicant should allege, affirmatively, that there are 
papers in the opponent’s possession relative to the question 
in issue, and that the other side should thereupon be called 
to swear whether there are such papers, and whether they 
are or are not in his possession, and to specify what they 
are. I have consulted my learned brothers on this matter, 
and we are of opinion that the statute does not entitle us 
to take the course suggested, which would be in effect to 
permit the applicant to file a bill of discovery.” And this 
dictrine was fully supported by the cases of Sneider v. 
Mangino, 21 Law J., N.S., Exch. 121, and Pepper v. 
Chambers, 21 Ib., Exch. 81, where Pollock, C. B., says : — 
“The object of this statute is to compel production of 
what is material at the trial, not to obtain information 
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whether it is material or not.” The extent to which the 
applicant will be assisted by an opportunity of discovery, 
as well as inspection, is well defined in the cases of Scott 
v. Walker, 22 Law J., N.S., @. B. 404. That was an 
action brought to recover a certain deed made between the 
plaintiff of the first part, and one R. P. of the other part. 
The defendant pleaded first non-detinet ; secondly, that 
the deed was not the property of the ‘plaintiff; and, thirdly, 
a lien for work done by the defendant as attorney for 
plaintiff. It appeared from the affidavits that the deed in 
question was a mortgage-deed, whereby R. P. assigned to 
the plaintiff all claims and demands of him, R. P., agaist 
the Great Western Railway Company, for recovery whereof 
an action had been brought, which had become the subject 
of a reference which was then pending. The point in 
dispute was, whether the services which caused the lien 
were rendered to the plaintiff orto R. P. The plaintiff’s 
affidavit stated that the said defendant’s day-books, bill- 
books, cash-books, letter-books, ledgers, and journals, com- 
mencing the 11th of July, 1848, down to and including 
the 17th of May, 1853, and from which books, some or 
one of them, the bill of costs had been made, would, as 
the deponent verily believed, show that the said R. P. was 
the real debtor to the defendant, and not the plaintiff ; and 
the deponent verily believed that all, or some, or one of 
the said books would furnish material evidence in support 
of his the plaintiff’s case, and that the inspection of such 
books during the period aforesaid, was material and neces- 
sary for the support of his the defendant’s action, and that 
the same would show that the defendant never did any 
part of the work causing the lien for the plaintiff, but for 
R. P. The court held this affidavit insufficient to obtain 
the rule in its terms, but made it absolute as to part. 
Lord Campbell laid down and applied the rule as follows: 
* "lhe rule ought not, I think, to be made absolute in its 
terms, which are a great deal too large. In its present 
form, the application is a fishing one, which is always to 
be resisted. But upon the whole, I think the rule ought 
to be made absolute as to part. Where a defendant bas in 
his possession a document which does not constitute his 
own case, but which will either make out the plaintiff’s 
original case, or answer the case set up by the defendant, I 
think the plaintiff is entitled to an inspection of the docu- 
ment. He is not entitled to see that which is to make out 
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the defendant’s case, any more than the defendant to see 
that which is to make out the plaintiff’s case; but if either 
party has a document which makes out the case of the 
opposite party, that is a case in which an inspection ought 
properly to be granted. Here, so far as regards the inspec- 
tion of the books relating to the particulars delivered as the 
foundation of the lien relied upon by the defendant, [ think it 
ought to be made absolute. .... Where the application 
is merely a fishing one, it ought not to be granted; but if 
it reasonably appears from the affidavits that a document is 
in possession of one party, which is material to the case of 
an opposite party, an inspection of that document should 
be allowed. Confining this rule to any extract or entry in 
the defendant’s books respecting the particulars which 
have been delivered in the action by R. P. against the 
Great Western Railway Company, I am of opinion that it 
should be made absolute.” 

The leading case, Hunt v. Hewett, was an action on a 
surveyor's bill. The defendant made an application to 
inspect the plaintiff’s books of business, containing any 
entries in relation to the subject of the action, and also all 
plans or documents relating thereto, for the purpose of 
ascertaining whether the charges were reasonable, and also 
to whom credit was given, both of which matters were 
put in issue by the defendant. The judgment of the 
Court of Exchequer contains so clear an exposition of the 
whole subject, that we shall insert the greater portion of it 
in full; — 

*«Tt seems to us to be clear from the words of the section, that the 
Legislature never intended to give the Courts of Common Law power to 
compel a discovery by a bill of analogous proceeding. The only power 
given is to allow, not a discovery, but an inspection by one litigant party 
of the documents in the custody or under the control of the opposite 
litigant party, with certain restrictions or limitations. First, there must 
be a suit or proceeding pending ; secondly, the documents must relate to 
such action, suit, or ether proceeding ; and, thirdly, the cases in which 
inspection is to be granted must be such as those where inspection could 
be obtained by filing a bill for discovery or proceeding in a Court of 
Equity at the instance of the same party. All that is said on the subject 
of discovery is by way of limitation or description of the subject of inspec- 
tion. We think this question has been put on the right footing by 
Mr. Charles Pollock, in his ‘ Treatise on Discovery,’ pp. 9, 10; and there 
is a decision of my brother Erle in Galsworthy v. Norman, 21 Law J., 
Q. B. 70, after consulting the other judges of the Queen’s Fench, that the - 


courts of Jaw have no power of compelling a discovery, and this court, on 
one or two occasions, has intimated its opinion to the same effect. Pepper 
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vy. Chambers, 21 Law J. Exch. 81. In order to accomplish the object of 
obtaining such inspection of documents, as there is no power to entertain 
a bill of discovery or any analogous mode of proceeding in Courts of 
Common Law, the old mode of obtaining inspection of documents in the 
hands of the opposite party must be adapted to it. It had been usual for 
the courts, in the exercise of their equitable jurisdiction, to grant such 
inspection, first, as a substitute for oyer, which at Common Law applied 
to some instruments only, and by usage the power of inspection was, with 
certain conditions, extended to all ; secondly, upon the equitable principle, 
that the cestui que trust had a right to oblige his trustee to give an inspection, 
the courts of law always compelled it where they could consider the party 
as holding the documents under an express or implied trust for the 
applicant. In the former case an affidavit, generally speaking, was 
unnecessary ; in the latter it was required, uniess the facts were admitted 
in the statement of the applicant's attorney, a course usually adopted at 
chambers to save expense. The old mode of obtaining inspections ought 
to be adopted under the new Act of Parliament, with such alterations as 
the nature of the case requires. Under the recent Act of Parliament, 
where an inspection is litigated, an affidavit will, no doubt, be necessary 
as to all the disputed facts; and if all are disputed, the affidavits ought to 
state a sufficient case in all respects to entitle the party to inspect as 
would have been necessary to obtain an inspection, which the court had 
before, and still has, the power to grant at Common Law. The affidavit, 
therefore, ought not only to show that an action or proceeding is pending, 
but also to state, not a mere suggestion, but circumstances sufficient to 
satisfy the court or judge that there are in the possession or under the 
control of the opposite party certain documents, and that those relate to 
such actions or other Jegal proceedings. A primé facie case, calling for 
an answer, must, at least, be laid in this respect, as it must in the old 
proceeding to obtain inspection of documents held by a trustee. Further, 
the affidavit must show that the applicant would, by a bill of discovery or 
other proceeding, be able to obtain a discovery and inspection of those 
documents. Under the last head we must follow the rules established in 
Courts of Equity, within which every plaintiff must bring himself, in order 
to obtain an inspection by bill of discovery; and therefore if the facts be 
disputed the affidavits ought to state all that a plaintiff in equity must 
state, in order to entitle himself to a discovery ‘and inspection. Whatever 
difference there may be with respect to some points in the law of discovery, 
for instance, as to the mode of pleading in equity to raise the objection on 
the part of the defendant, the general principles as laid down are free from 
doubt, and are fully explained in the able treatises of Sir James Wigram, 
Mr. Hare, and the little work published by Mr. Charles Pollock. The 
right of a plaintiff in equity is limited, first, to a discovery confined to a 
question in that cause ; secondly, to such material documents as relate to 
the proof of the plaintiff's case on the trial. Jt does not extend to the 
discovery of the manner in which the defendant's case is to be established, 
or to evidence which relates exclusively to this case. The party applying, 
therefore, who is in the same situation as a plaintiff in equity, must show, 
first, what is the nature of the suit, and of the question to be tried in it; 
and it seems also that he should depose in his affidavit to his having just 
ground to maintain or defend it. Secondly, the affidavit ought to state 
with sufficient distinctness the reason of the application and the nature of 
the documents, in order that it may appear to the court or judge that the 
documents are asked for, in order to enable the party applying to support 
his case, not to find a flaw in the case of the opponent, and also that the 
opponent may admit or deny the possession of them. To this affidavit the 
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opponent may answer by swearing that he has no such document, or that 
they relate exclusively to his own case, or that he is for any sufficient 
reason privileged from producing them ; or he may submit to show parts, 
covering the remainder, on an affidavit that the part concealed does not in 
any way relate to the plaintiff's case. The same course would be pursued 
in equity. Although the recent Act of Parliament has not given the 
courts of law a direct power of compelling the production of documents, 
and in that respect they are not so effective as Courts of Equity, they 
have, in truth, nearly as great a power given under the section in 
question ; for it will rarely happen where documents material to the issues 
are really in the hands of the opposite party that there will not be sufficient 
circumstances known to the applicant to constitute a prima facie case for 
him, and to justify the interference of the court or a judge, if no answer is 
given to them by affidavit. The new measure will, therefore, in practice 
be nearly as effective as if the power of compelling the discovery were 
expressly given to the Common Law Courts. It remains to apply these 
observations to the affidavit in question. It does state the question and 
ground of defence, namely, that the work was never done; that if done, 
it was charged at too high a rate; and, further, that it was done on the 
credit of anether, not the defendant. The defendant's case is, therefore, 
of a negative character. He dves not seek to have the evidence by which 
the plaintiff supports his case, for the journal or day-book would not be 
evidence for the plaiatiff. ‘The defendant in support of such a case has a 
right to a discovery on the principle of the case, Smith v. The Duke of 
Beaufort, 1 Ph. 209; but so far as relates to the discovery of the journal 
as evidence in support of the defendant’s case, that the credit was given to 
another, the affidavit is defective, as it does not deny that the opponent 
was authorized to bind the defendant by his contract; and if he was, it 
was wholly immaterial whether credit was given to him in the plaintiff's 
journal or day-book ; but the book must be inspected to see if there be any 
e.try, and if any, what price is therein charged as the value of the works. 
The rule will therefore be absolute.”’ 


To bring the application within the provisions of the 
statute, it seems sufficient to show, Ist, that there is a suit 
pending ; 2dly, that the documents sought for relate to 
such suit; 3dly, that the circumstances necessary to main- 
tain a bill in equity exist. The extension of the Common 
Law power to grant inspection is obvious. It is unneces- 
sary to show the existence of the 3d and Sth requisites 
at Common Law as given above. It is now unnecessary 
that the applicant should be a party to the instrument 
sought to be inspected; neither need the opposite party 
hol¢ing the instrument do so as trustee for the applicant. 
But yet the party applying must have a certain interest 
in the contents of the document so far as this, that they 
must afford evidence in support of his case, and not merely 
an answer to his opponents. Doe d. Avery v. Langford, 
21 Law J., N. S., Q@. B. 217. What the documents are 
he seeks to inspect, and in what manner they will aid 
his case, must clearly appear from the affidavits used in 
support of the application. Doe d. Avery v. Langford. 
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On points of practice relating to inspection, it has been 
decided that the costs of obtaining the order of inspection 
are costs in the cause; but that the costs of the inspection 
itself should be borne by the party making it. Hill v. 
Philp, 21 Law J., N. S., Exch. 82. Also that a witty 
place where the document is to be inspected should 
- in the rule. Rogers v. Turner, 21 Law J., N. 8., 

xch. 8, 





NOTES TO LEADING CRIMINAL CASES, 
Hutw’s Case, Kelyng’s Rep. 40, A. D. 1664. 


Murder — Manslaughter — Misadventure. 

“Iw the sessions in the Old Baily, holden the 13th of Jan- 
uary, 1664, one John Hull was indicted for the murder of 
Henry Cambridge; and upon the evidence, the case was, 
that there were several workmen about building of a house 
by the horse-ferry, which house stood about thirty foot 
from any highway or common passage, and Hull being a 
master-workman (about evening when the master-work- 
man had given over work, and when the laborers were 
putting up the tools,) was sent, by his master, to bring 
from the house a piece of timber which lay two stories 
high, and he went up for that piece of timber, and before 
he threw it down, he cried out aloud, stand clear, and was 
heard by the laborers, and all of them went from the dan- 
ger but only Cambridge, and the piece of timber fell upon 
him and killed him: and my Lord Chief Justice Hyde 
held this to be manslaughter, for he said he should have 
let it down by a rope, or else at his peril, be sure nobody is 
there. But my brother Wylde and myself held it to be 
misadventure, he doing nothing but what is usual with 
workman to do: and before he did it, crying out aloud, 
stand clear, and so gave notice if there were any near 
they might avoid it; and we put the case, a man lopping 
a tree, and when the arms of the tree were ready to fall, 
calls out to them below, take heed, and then the arms of 
the tree fall and kill a man, this is misadventure, and we 
shewed him Poulton de pace, 120, where the case is put, 
and the book cited, and held to be misadventure ; and we 
said this case in question is much stronger than the case 
where one throws a stone or shoots an arrow over a wall 
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or house, with which one is slain, this in Kelloway, 108 
and 136, is said to be misadventure. But we did all hold 
that there was a great difference *twixt the case in ques- 
tion, the house from which the timber was thrown standing 
thirty foot from the highway or common footpath, and the 
doing the same act in the streets of London; for we all 
agreed, that in London, that if one be a cleansing of a 
gutter, call out to stand aside, and then throw down rub- 
bish, or a piece of timber, by which a man is killed, this 
is manslaughter; being in London, there is a continual 
concourse of people passing up and down the streets, and 
a new passenger, who did not hear him call out, and there- 
fore the casting down any such thing from a house into 
the streets, is like the case where a man shoots an arrow 
or gun into a market-place full of people, if any one be 
killed it is manslaughter; because in common presumption 
his intention was to do mischief, when he casts or shoots 
any thing which may kill among a multitude of people ; 
but in case that an house standing in a country town where 
there is no such frequency of passengers, if a man call out 
there to stand aside, and take heed, and then cast down the 
filth of a gutter, &c., my brother Wylde and I held that 
a far differing case, from doing the same thing in London. 
And because my Lord Hyde differed in the principal case, 
it was found specially ; but I take the law to be clear, that it 
is but misadventure.” 





In a former note, (see Law Rep. for May last, p. 35.) it was stated 
that to render any act criminal, it must be done with criminal intent; but 
that such criminal intent might be, and generally should be, inferred from 
any wanton or reckless conduct which resulted in an injury to another's 
rights. For as every one is by law presumed to intend the natural and 
ordinary consequence of his acts, if therefore he is guilty of that degree 
of negligence which naturally and ordinarily leads to a certain result, he 
must be considered to have actually intended such result, and he is crimi- 
nally responsible, as justly as if his conduct proceeded from actual mali- 
cious motives. Accordingly we find it a well established principle of 
criminal law, that if injuries are caused to a person’s life or health, by 
acts which, if wilful, would be punishable as crimes, the offender cannot 
screen himself from criminal responsibility, under the plea that such 
injury was caused by his negligence merely, and without positive mali- 
cious motive. The degree of the crime may not be the same as if the 
act was done with actual malice, but the character of a crime still remains, 
and the perpetrator is liable to be arraigned at a criminal bar. 

The care of the common law for the life of every subject, and the 
necessity of care and watchfulness on the part of those in whom coufi- 
dence is placed, is well illusirated by the case of Rex v. Carr, tried at 
the Old Bailey, in 1832, before Mr. Baron Bayley, Justice Patteson, and 
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Baron Gurney, on an indictment for manslaughter. The prisoner was an 
iron founder, and was employed to cast some cannon, One of them, on 
being fired, burst, and was sent back to be recast. Instead of recasting it 
the maker filled up the hole with lead, and returned it. On being again 
fired, it burst the second time, and killed the deceased. After a full hear- 
ing the prisoner was convicted of manslaughter. 

he fatal result in the above case might, and perhaps would, in com- 
mon parlance, be called an accident, but the common law seeks to prevent 
the recurrence of such accidents, by punishing him who is the direct and 
negligent author thereof. In like manner, in Rez v. Burton, 1 Strange, 
481, as early as 1722, it was ruled to be manslaughter when a person 
came to town in a chaise, and before he got out, he fired his pistols, which 
by accident (as the report goes) killed a woman. Still stronger is the 
case of Tessymond, in 1828, who was apprentice to a chemist, and who 
being applied to for a vial of paregoric, delivered laudanum in its stead. 
The laudanum was administered to a child, which caused its death. The 
vial was also labelled ‘* Paregoric.’’ The chemist swore that in his shop 
the Jaudanum bottle and the paregoric bottle stood side by side, and that a 
person not very conversant might mistake the one for the other. The 
apprentice was however convicted of manslaughter, Bayley, J. saying to 
the jury, ‘If a party is guilty of negligence, and death results, the party 
guilty of the negligence is guilty of manslaughter.’’ 1 Lewin, C. C. 
169. 

Still another illustration occurs in the same volume. A wine merchant 
was raising a cask of wive to an upper story of his building, by a sling 
around the centre of the cask only. When the end of the cask touched 
the floor of the fourth story, it slipped from the sling, and killed two 
females passing under it at the time. He was tried and convicted of 
manslaughter, it being found a careless way of raising the cask, and that 
a safer way was in common use. Rex v. Rigmaidon, 1 Lewin, C. C. 150. 

Perhaps the most frequent instances of criminal negligence which have 
been made the subject of prosecution, are cases of negligence in driving 
horses, or in managing vessels. ‘The exact degree of negligence which is 
necessary, in order to create a criminal responsibility, is not defined with 
perfect accuracy, but it has generally been called gross negligence, mean- 
ing, perhaps, the same as the same words in speaking of civil liability. 

Rez v. Timmins, 7 Car. & P. 499, A. D. 1836, is one of these cases. 
There two omnibuses were racing, by which one was upset, and an out- 
side passenger was thrown off and killed. The defence was, that the 
horses driven by the prisoner took fright and ran away. Patreson, J. 
in summing up, said, ** The question here is, whether you are satisfied 
that the prisoner was driving in such a negligent manner, that by reason 
of his gross negligence he had lost the command of his horses.’’ Again, 
** The main questions are, were the two omnibuses racing? and was the 

risoner driving as fast as he could, in order to get past the other omni- 
bust and had he urged his horses to so rapid a pace that he could not 
control them? If you are of that upinion, you ought to convict him ; but 
if his horses ran away of their own accord without any act of his, he is 
entitled to an acquittal.’’ 

But in another case, in the same volume, the negligence of the prisoner 
could hardly be called gross; yet he was, under the direction of Gurney, 
B., and Wittiams, J. foand guilty of manslaughter. In this case the 
prisoner was a lad, but of what age does not appear, and in a frolic, and 
without intention of doing harm to any one, pulled the trap-stick out of 
the front part of a cart, in consequence of which it was upset while load- 
ing, and the cartman, who was in it, putting in a sack of potatoes, was 
pitched backwards on the stones and killed. 
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Neither does there appear to have been very gross negligence in Rez v. 
Grout, 6 Car. & P. 629, A. D. 1834. The prisoner was charged with 
the manslaughter of William Monk. * A foot passenger ’’ — we copy the 
marginal note — ‘* was walking at lamplight in the carriage road along a 
public highway, when the owner of a cart. who proved to be near-sighted, 
drove alung at the rate of eight or nine miles an hour, sitting at the time 
on a few sacks laid in the bottom of the cart, and ran over the foot passen- 
ger and killed him.”’ Bottanp, B., in summing up, told the jury iméer 
alia, that there was no doubt on the evidence that the life of the deceased 
was taken away by the act of the prisoner, and the question for their con- 
sideration would be, whether the person having the care of the cart, and 
being a near-sighted man, conducted himself in such a way as not to put 
in jeopardy the lives and limbs of his Majesty's subjects. If they thought 
he had conducted himself properly, they would say he was not guilty, but 
if they thought that he acted carelessly and negligently, they would pro- 
nounce him guilty of manslaughter. 

In Rez v. Knight, 1 Lewin, C. C, 168, A. D. 1828, the prisoner being 
indicted fur manslaughter, ‘‘the evidence was, that being employed to 
drive a cart, he sat in the inside instead of attending at the horse's head, 
and while he was thus sitting, the cart went over a child who was gather- 
ing up flowers in the road. Per Bayiey, J.: The prisoner, by veing in 
the cart instead of at the horse’s head or by its side, was guilty of neyli- 
gence; and death having been caused by such negligence, he is guilty of 
manslaughter.” 

The necessity of more than mere negligence, seems to have been the 
opinion of Parxe, J. in Rex v. Rigmaidon, 1 Lewin, C. C. 180, A. D. 
1833, where the prisoner “‘ was indicted for manslaughter in having by 
negligence in the manner of slinging a cask or puncheon, caused the same 
to fall, and kill two females who were passing along the causeway. It 
appeared in evidence, that these were the modes of slinging casks custom- 
ary in Liverpool. 

** Per Parke, B. to the jury : ‘ The double slings were undoubtedly the 
safest mode ; but if you think the mode which the prisoner adopted, viz., 
that of single rope, was reasunably sufficient, you cannot convict him.’ ”’ 

And in Rex v. Allen, 7 Car. & P. 154, A. D. 1835, it was held, that 
a greater degree of negligence was necessary to create a criminal lability 
than in civil cases. 

In Regina v. Dalloway, 2 Cox, 273, A. D. 1847, the driver of a cart 
- was indicted fur running over a child in the street, and causing its death. 
The prisoner was standing up in a spring cart drawn by one horse, which 
was trotting down the slope of a hill. ‘The reins were not in the hands of 
the prisoner, but louse on the horse's back. The child ran across the 
steeet a few yards before the horse, and one wheel knocked the child duwn 
and killed it. It did nut appear that the prisoner saw the child in the 
road before the accident. 

it was claimed by the prosecution, that the prisoner was responsible, in 
consequence of his negligence in not using rems. Enrue, J. told the jury, 
that a party neglecting ordinary caution, and by reason of that neglect 
causing the death of another, is guilty vf manslaughter; and that if the 
prisoner had reins, and by using them could have saved the child, he 
was guilty ; but if he could not have saved it by pulling the reins, or other- 
wise by their assistance, they should acquit the prisoner. And he was 
acquitted. 

‘The question of negligence or not, is always a question of fact fur the 
jury, and they are the sule judges of the question, being always governed 

y the peculiar cireumstances of each case. But it has been laid duwn to 
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the jury by a learned judge, in one case, to be the duty of a person driving 
through the streets, where there is an unusual concourse of peuple, to take 
more than ordinary precautions against accidents, and to use more than 
ordinary diligence, for the safety of the public. — Regina v. Murray, 5 
Cox, 509, A. D. 1852. 

In close analogy with injuries produced by negligent driving, are those 
caused by unskilful or negligent navigation of vessels; and in Regina v. 
Taylor, 9 Car. & P. 672, A. D. 1840, Parke, B. said: ‘* There is no 
doubt that those who navigate the river Thames improperly, either by too 
much speed, or by negligent conduct, are as much liable, if death ensues, 
as those who cause it on the public highway, either by furious driving or 
by negligent conduct.” 

From an examination of the authorities upon the subject of criminal 
negligence, we think it may be safely assumed, 

First, That the negligent party is liable, whether the negligence occur- 
red in the performance of a legal or an illegal act. 

Second, That negligence of omission is criminal as well as of commis- 
sion. 

Third, That criminal negligence is not excused by negligence in the 
other party. 

It is proposed to allude to each of these points in their order. 

1. The neghgent party 1s lable, whether the act occurred in the perform- 
ance of a legal or an illegal act. 

We do not mean to say, that any negligence whieh produces death, is 
os. in the same degree, if occurring while in the perfurmance of a 
egal act, as if caused while employed in violating the law, but merely, 
that negligence is not excusable, simply because the party charged was 
employed in a lawful business. And the law goes even much further. 
The accused may have been honestly seeking the benefit of the sufferer, 
and yet if, by his gross negligence, the death of the latter is occasioned, it 
is manslaughter. 

The frequent cases of death arising from the administration of medi- 
cines to sick persons, either by regularly-educated and licensed physicians, 
or others, either through gross ignorance. or criminal inattention in the 
party administering the remedies, furnish illustraiions of this principle. 

The liability of physicians, and others, whose remedies to the sick unex- 
pectedly produce their death, is not in all the cases placed upon harmoni- 
ous grounds. For while all agree that if the physician, surgeon, or other 
person, is guilty of gross negligence in the administration of his medicines,, 
and thereby causes the death of his patient, he is justly chargeable with 
manslaughter, yet if this fatal result is produced not from positive care- 
lessness, but from gross ignorance of the powers and properties of that 
which is administered, this has sometimes been thought manslaughter, and 
sometimes only misadventure. Lord Haue says, 1 Pleas of the Crown, 
p. 429: ** Ifa physician or surgeon gives a person a potion, without any 
intent of doing him any bodily hurt, but with an intent to cure or prevent 
a disease, and, contrary to the expectation of the physician, it kills him, 
this is no homicide, —and the like of a chirurgeon.’’ And he cites the 
Year Book, 3 Edw. Ill. « orone, 163. 

Blackstone, 4 Com. c. 14, uses almost similar language: ‘‘ If a physi- 
cian or surgeon gives his patient a portion or plaister to cure him, which, 
contrary to expectation, kills him. this is neither murder, nor manslaugh- 
ter, but misadventure, and he shall not be punished criminally, however 
liable he might formerly have been to a civil action for neglect or igno- 
rance.”” And in Rer v. Van Butchell, 8 Car. & P. 629, Baron Huxiocg, 
who was certainly a sound lawyer, and @ strong man, is reported to have 
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ruled in 1831, relying upon Lord Hale and Blackstone, that ‘‘ if a person, 
bona fide, and honestly exercising his best skill to cure a patient, performs 
an operation which causes death, he is not guilty of manslaughter.” 
There was not, however, any proof of ignorance or carelessness in that 
case, and the prisoner was acquitted. Perhaps no case can be found where 
it was more directly held, that death arising from gross ignorance in the 
administration of medicines, was not manslaughter, than in Commonwealth 
v. Samuel Thompson, 6 Mass. 134, A. D. 1809. There the defendant, 
day afier day, sindelamted powerful doses of lobelia to a person who was 
confined to the house with a codd ; the effect of which was extreme debility, 
convulsions, loss of reason, and finally death. The violent and powerful 
nature of the remedy was abundantly proved at the trial. The gradual 
effect of it upon the patient was from day to day communicated to the 
prisoner, who still continued the administration of it. Of the death of the 
deceased by the unskilful treatment of the prisoner, there was no reasona- 
ble doubt. The prosecutor claimed that the prisoner was guilty of man- 
slaughter, because he rashly and presumptuously administered to the 
deceased a deleterious medicine, which in his hands, by reason of Ais gross 
ignorance, became a deadly poison. But the Court, on considering this 
point, were all of opinion, ‘* notwithstanding this ignorance, that if the 
prisoner acted with an honest intention and expectation of curing the de- 
ceased by this treatment, although death, unexpected to him, was the 
consequence, he was not guilty of manslaughter.’’ The Court relied 
‘chiefly upon the citation before given from Lord Hale, and upon this rea- 
soning : ‘* To constitute manslaughter,’’ say they, ‘the killing must have 
been a consequence of some unlawful act. Now there is no law which 
— any man from prescribing for a sick person with his cousent, if 
he honestly intends to cure him by his prescription, and it is not felony, 
if through his ignorance of the quality of the medicine prescribed, or of 
the nature of the disease, or of both, the patient, contrary to his expecta- 
tion, should die. The death of a man, killed by volun.arily following a 
medical prescription, cannot be adjudged felony in the party prescribing, 
unless he, however ignorant of medical science in general, had so much 
knowledge, or probable information of the fatal tendency of the prescrip- 
tion, that it may be reasonably presumed by the jury to be the effect of 
obstinate wilful rashness at the least, and not of an honest intention and 
expectation to cure.’’ 

But the English judges have held physicians, or those who assumed to 
be such, to a stricter accountability than this, as is apparent from many 
cases. In Rex v. Spiller, 5 Car. & P. 333, A. D. 1932, Baron BoLLanp 
tuled, together with Mr. Justice Bosanquet, that any person who deals 
with the lite or health of any subject, is bound to use competent shill to 
perform the task that he holds himself out to perform; and is bound to 
treat his patients with care, attention, and assiduity ; and if the patient 
dies for want of either, the person is guilty of manslaughter. And in Rea 
v. Senior, 1 Mo. C. C. R. 346, A. D. 1832, the prisoner undertwok to act 
as midwife ; but being grossly ignorant of his art, and unable to deliver 
the woman with safety, as might have been done by a person of ordinary 
skill, broke the child’s skull, and thereby occasioned its death. He was 
convicted of manslaughter, and ail the judges held the couviction right. 

In a somewhat similar case, in 1807, Lord Exvtensorovex had ruled 
that ‘‘ to constitute manslaughter, the prisoner must have been guilty of 
criminal misconduct, arising either from the grossest sgnorance, or the 
most criminal inattention. One or other of these is necessary to make him 
guilty of that criminal negligence and misconduct, which is essential to a 
case of manslaughter. Rer v. Williamson, 3 Car. & P. 635. Gross 
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ignorance was also admitted to be sufficient to create a criminal responsi- 
bility, by Lord Lynpuurst, in Webd’s case, 2 Lewin, C. C. 196, and 1 
Moody & Rob 405, where a person was indicted for manslaughter by 
administering Morison’s pills. ‘The learned judge said: ‘‘ That wherea 
person of competent skill and knowledge made an accidental mistake in 
treatment, which occasions death, it is not manslaughter; but if, when 
proper medical assistance can be had, a person, totally ignorant of me- 
dicine, undertakes to administer a violent and dangerous remedy to a sick 
person, death in consequence is manslaughter. [ shall leave it,’’ he said, 
** to the jury, to say, first, whether death was occasioned or accelerated by 
the medicines administered ; and if they think it was, then I shall tell 
them, secondly, that the prisoner is guilty of manslaughter, if they think 
that in so administering the medicine, he acted either with a criminal in- 
tention, or from very gross ignorance.’’ 

In like manner, in Rex v. Simpson, 4 Car. & P. 398, note, and 1 Lewin, 
172, the prisoner, an old woman, who occasionally dealt in medicine, gave 
the deceased some corrosive sublimate, for an emetic, one dose of which 
caused his death. The prisoner had received the mixture from some other 
person. Mr. Justice Bayuey said, he took it to be quite clear, that if a 
person, not of medical education, where professional aid was accessible, 
undertook to adininister dangerous medicine, death therefrom was man- 
slaughter, — even without evil intention ; and it was immaterial whether 
he prepared it himself, or got it from another. 

And in Rex v. Long, 4 Car. & P. 398, A. D. 1830, on an indictment 
for manslaughter, it was left to the jury, that if the death was caused b 
the prisoner’s gross ignorance of his art, or by gross inattention to his 
patient’s safety, he was guilty of manslaughter; and Garrow, B., said, 
** Why is it that we convict in cases of death by driving carriages! Be- 
cause the parties are bound to have skill, care and caution.’’ In a subse- 
9 case against the same defendant, tried before Bayiey, B., Botiann, 

-, and Bosanquet, J., it was strongly urged for the prisoner, that in 
no case should a physician be responsible for the consequences of his med- 
ical acts, if performed with good intentions ; and all the autherities bear- 
ing upon that side of the question were cited, including East, P. C. vol. i. 
ohare Bayuey, B. said, he did not think there was any difference 

tween a licensed and unlicensed surgeon ; the manner in which the act 
was done, and the use of due caution, seemed to him material. But he 
said, ail he meant to say then was, that there being conflicting authorities, 
and the impression of himself and the other judges being adverse to the 
ground taken by the prisoner's counsel, he proposed, with the assent of 
the other judges, to reserve the point. But he said, ‘* If a man, either 
with gross ignorance or gross rashness, administer medicine, and death 
ensue, it will clearly be —— felony.’ 

The like principle was clearly recognized by Co.erince, J. in Regina 
v. Spilling, 2 Moo. & Rob. 107, where an apothecary and man-midwife had 
caused the death of a female by the use of a metallic instrument in her de- 
livery. The jury were instructed, that the question for them to decide 
was, ‘‘ whether the instrument had been used by the prisoner with due and 
proper skill and caution, or with gross want of skill or attention. No 
man was justified in making use den instrument, in itself a dangerous 
one, unless he did so with a proper degree of skill and caution.’” The 
prisoner was convicted. Here we see that ignorance, or unskilfulness, 
was made sufficient to create a criminal responsibility. Precisely the 
same rule was laid down by Tinvat, C. J. in Ferguson’s case, 1 Lewin, 
C. ©. 181. And in a very recent case, Regina v. Whitehead, 3 Carr. & 
Kir. 202, A. D. 1848, Maus, J. told the jury that if ** a medical man, or 
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other person, caused the death of another, not intending to kill him, but 
by his gross negligence, unskilfulness, or ignorance, he was guilty of cul- 
pable homicide.’’ The prisoner had performed an operation for a disease 
of the bone, which had resulted in death. He was convicted of man- 
slaughter. 

A passage in the Mirror, also, c. 4, s. 16, tends to support the position, 
that death, arising from gross ignorance, may be criminal. See note in 
Lewin, C.C. p. 263. 

The weight of authority certainly seems to be, therefore, that if a per- 
son holds himself out as competent to prescribe for, and professionally 
treat a certain disease, and through his gross ignorance of the nature of 
the disease, or of the proper use of the remedies he employs, the death of 
the patient is thereby caused, he may be guilty of manslaughter, alihough 
he acted with the best intentions, and used the best of his skill and knowl- 
edge on the subject. As well expressed by Baron Bay.ey, in Rez v. 
Long, 4 Car. & P. 440, there may be such gross rashness in the applica- 
tion of a remedy, as will amount to manslaughter. It is not impossible, 
therefore, that if Samuel Thompson, before alluded to, had been tried in 
Essex, Great Britain, in place of Essex, Massachusetts, his fate might 
have been somewhat different. 

If the common law, therefore, declares that gross negligence in the per- 
formance of a legal and well-intentioned act may become criminal, a fortiori, 
does it punish the same negligence if committed while in the performance 
of any wanton or illegal act. It has therefore been adjudged manslaugh- 
ter for a person in sport to throw stones down a coalpit, whereby a man 
was killed. Fenton’s case, 1 Lewin, C. C. 179. Or to administer impro- 
per quantities of spirituous liquor to a child, heedlessly, and for brutal 
sport. Martin's case, 3 Car. & P. 211. To build a fire of straw around 
a person intoxicated, only to frighten him, and in sport, and without any 
intention to do any seriousinjury. Errington’s case, 2 Lewin, C. C. 217. 
To use unnecessary force to drive a person from one’s own house, who is 
a trespasser there, from which death ensues. Wild's case, 2 Lewin, C. 
C. 214. So where a mother, being angry with one of her children, threw 
a piece of iron at it, and hit another child who happened to be present, of 
which blow the latter died, this was held manslaughter in the mother, 
although she did not intend to hit the first child, but only to frighten it. 
Conner’s case, 7 Car. & P. 438. So where the deceased was in possession 
of the defendant’s goods under legal process, and the defendant enticed 
him to drink freely, and when fully intoxicated, drove him about the streets 
in a carriage violently, of which he died, this was held to be manslaughter. 
Regina v. Packard, Car. & Marsh. 246. 

early akin to manslaughter by negligence in administering to the sick, 
are those cases of neglect to provide suitable food, clothing or shelter, on 
the part of parents, masters, or others, whose duty it is by law, or by their 
own contract, to provide such necessaries. And in these cases, if death 
is caused by such neglect, and the party guilty of it was of ability lo fur- 
nish the necessaries, it is manslaughter. See Sguire’s case, 1 Russ. on 
Crimes, 490 ;' Friend’s case, Russ. & Ryan, 20; Marriott's case, 8 Car. 
& P. 425; Edwards's case, |b. 611; Self’s case, 1 East, P. C. 226; 
Regina v. Plummer, 1 Car. & Kir. 600; Regina v. Warlten, 1 Car. & 
Mar. 164. 

And it is ménslaughter for the master of a vessel, knowing’ one of his 
seamen to be in a state of debility, to send him aloft, in consequence of 
which he falls into the sea, and is drowned. United States vy. Freeman, 4 
Mason, 505. E. H. B. 
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District Court of the United States, District of Massa- 
chusetts, March Term, 1854. 


Tue Scar. Sirver Sprine. 
Fishing Bounty — Forfeiture — Practice — Pleading. 


The courts of the United States have no power to enforce a forfeiture by 
a proceeding tr rem, unless there be a good subsisting seizure at the 
time when the libel is filed and allowed. 

An objection to the want of a seizure prior to the allowance of the libel, 
is not properly a plea to the jurisdiction of the court, and is not waived 
by filing a claim. 

A LIBEL was filed on the 1st of April, 1854, by the district 
attorney on behalf of the United States to enforce the forfeiture 
of the Silver Spring, of Harwich, a fishing schooner of 67 tons 
burthen, alleged to have obtained the fishing bounty for the sum- 
= of 1853, by fraud and deceit, and to have become forfeited 

ereby. 

The proceeding was instituted on the part of the government, 
pad the Act of Congress, passed July 29, 1813, ch. 35, sect. 

, 6 & T. 

The allegations of the libel stated that the vessel was seized 
on the 27th of March, 1854, before the filing of the libel, by 
the Collector of the District of Barnstable, on waters of admi- 
ralty and maritime jurisdiction in said district. 

The evidence showed that the vessel, at the time of filing the 
libel, was lying at a port in the District of Barnstable; that 
several communications had passed between the collector of that 
district and the secretary of the treasury relative to proceed- 
ings against the Silver Spring; and that the collector, acting 
under instructions from the treasury department, had written to 
the district attorney requesting him to bring an information 
against the vessel. But that the collector had not taken posses- 
sion of the vessel, or in any way notified the owners of these 
proceedings, prior to the arrest of the vessel by the marshal 
under the warrant of the court, issued on the filing of the libel. 

1’. K. Lothrop, for the claimants, contended, that this evidence 
failed to support the allegation of seizure: that the government 
were bound to prove a seizure by the collector, because they had 
alleged one: that the allegation was material, because the place 
of seizuré determined what court should have jurisdiction to 
enforce the forfeiture ; and also, because the statute made it es- 
sential to the power of the court to proceed to enforce a forfeit- 
ure, that there should be a valid seizure actually existing at the 
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time of filing the libel. Act of Congress 24th Sept. 1789, ch. 
20, sec. 9: The Brig Ann, 9 Cranch 289. 

Hallett, District Attorney for U. States, contended, first, that 
a seizure was not necessary, and need not therefore be allezed. 
Second, that if it was necessary to allege a seizure, it was a 
merely formal allegation, and need not be proved. Schr. Bolina, 
1 Gallis. 75. ‘Third, that the various communications of the 
United States officers (already referred to) constituted sufficient 
seizure. Fourth, that the parties claimant had waived their right 
of objection to the jurisdiction of the court by filing their claim, 

The Court, (Seracus, J.) — The point taken by the coun- 
sel for the defence is, that there was no previous seizure of the 
vessel before the filing of the libel. And the objection is found- 
ed on the Statute 24th Sept., 1789, which defines the jurisdic- 
tion and powers of the Courts of the United States, and on the 
decision of the Supreme court of the United States in the case 
of the Brig Ann, 9 Cranch, 289. 

The decision in that case did not depend upon the construction 
of the particular statute under which the property then became 
forfeited ; but upon the construction of the Act 24th Sept. 1789, 
‘The Judiciary Act,’’ which act is equally applicable to the pre- 
sent proceeding. And therefore the rule laid down by the Su- 
preme Court in that case, ‘that before judicial cognizance can 
attach upon a forfeiture im rem there must be a seizure,’’ must 
govern this court in this case. The case cited by the district 
attorney from the first of Gallison’s Reports (1 Gallis. 75) does 
not support the doctrine contended for, namely, that the allega- 
tion of seizure need not be proved. ‘The objection taken in that 
case was, that the seizure was made by a verbal and not a writ- 
ten authority ; and Judge Story, in his opinion, says that in Eng- 
land, under Stat. 29, Geo. IL., ch. 35, the allegation of seizure 
stated in the information is held sufficient proof thereof. But 
he nowhere in that case says that a seizure is not necessary at 
common law, nor that it need not be proved in an information 
brought under any statute of the United States. The argument 
on behalf of the government, that the facts of the case show a 
sufficient seizure, must fail also. ‘The evidence shows various 
communications between the collector of the port of Barnstable, 
the secretary of the treasury, and the district attorney, and 
the argument is, that these communications, and the filing of this 
libel by the district attorney, in conformity with the instruc- 
tions of the collector, in connection with the fact that the vessel 
was at the time in the collection district of Barnstable, and that 
this was known to the collector, constitufe a sufficient seizure. 
But no notice was given to the owners or parties interested in 
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the vessel, nor did the collector take possession of her in any way. 
And no cases give color to the theory that where the vessel at 
the time of filing the libel is within the district, there need be no 
seizure. The Supreme Court of the United States say that “it 
is a wise provision of law that requires the vessel to be seized,”’ 
that ‘‘the seizure gives jurisdiction to the court.’ And the 
court before issuing a warrant to arrest the vessel will see that 
the libel alleges a seizure. Some actual taking is necessary to 
give this court jurisdiction. Here there was no previous sei- 
gure. 

It is further argued that this objection comes too late; that 
the filing of the claim is an admission of the jurisdiction. But 
this is not precisely a question of jurisdiction — not a question 
whether this is a matter of admiralty and maritime nature; but 
rather a question as to the existence of those facts which will 
warrant the court in proceeding to enforce a forfeiture. 

In requiring a seizure by the collector prior to the filing of 
any libel on the part of the government in order to enforce a 
a forfeiture, the legislature has seen fit to impose a restriction 
upon the power of this court to punish the offence. And the 

lea in this case seems to me like the plea of not guilty to an 
indictment, to put in issue the whole question of the power of 
the court to proceed to judgment. And the whole question 
being thus put in issue by the plea, the court, if it appears that 
there was no seizure subsisting at the time of the filing of the 
libel, will not proceed to enforce a forfeiture. 

A —— was made on the part of the district attorney 
that if the allegations of seizure were immaterial, he might be 

rmitted to amend his libel by omitting their allegation. But 

m what has been said it appears that the information would 
be defective if this allegation were omitted. 

Libel dismissed. 





























Tae Unirep States v. Linpsgy Nickerson, JR. 
Tue SaME v. Hezexran TAayuor. 


Perjury — Fishing Bounty. 

The seventh section of the Act of Congress of July 29th, 1813, ch. 35, (the Act 
providing for the ery of the Fishing Bounty) does not require any oath 
to the t referred to in that section. 

The Act of July 29th, 1813, ch. 35, expressly prescribes the kind of proof of 
compliance with the requirements of that act, necessary to entitle the owner 
of a fishing vessel to claim the bounty, and it is not, therefore, competent for 

any officer of the United States to require new oaths, so as to make the false 

taking of them legally criminal. 
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INDICTMENTS were also found by the grand ny of the Dis- 
trict Court for the March Term against Lindsey Nickerson, Jr., 
one of the owners, and Hezekiah Taylor, the late master of the 
above named schooner Silver Spring, charging each of them with 
perjury in having sworn falsely in matters to which an oath was 
required by the Statute of July 29, 1813, in order to obtain the 
bounty or allowance on the said schooner Silver Spring, for the 
fishing season of 1853. 

The indictment against Nickerson, though it had but one 
count, charged him with swearing falsely in two particulars : — 
First. As to the national character of the fishermen on board 
the Silver Spring. The certificate of the owner, signed and 
sworn to by Nickerson, declared that three-fourths of the crew 
were ‘‘ citizens of the United States, or persons not the subjects 
of any foreign prince or potentate.” ‘The indictment alleged 
them to be foreigners, subjects of Victoria, Queen of Great 
Britain, &c. Second. With swearing falsely, that the paper (a 
common fisherman’s paper), produced to the collector at the cus- 
tom-house on claiming the bounty, was the original agreement 
between the owners, master and men on board the said schooner, 
during the season of 1853, when it was not so, and when in fact 
the men were shipped on wages and not on their lay. 

The indictment was eendieuatien the 7th and 9th sections of 
the Statute of July 29th, 1813. 

The first of these provides, that “The owner or owners of 
every fishing vessel of twenty tons or upwards, his or their agent 
or lawful representative shall, previous to receiving the allowance 
made by this act, produce to the collector who is authorized to pay 
the same, the original agreement or agreements which may have 
been made with the fishermen employed on board such vessel as 
is herein before required, and also a certificate to be by him or 
them subscribed, therein mentioning the particular days on which 
she sailed and returned on the several voyages, or fares she may 
have made in the preceding season, to the truth of which he or 
they shall swear or affirm before the collector aforesaid.”’ 

The ninth section provides, that ‘‘ Any person who shall make 
any false declaration in any oath or affirmation required by this 
act, being duly convicted thereof, in any court of the United 
States, having jurisdiction of such offence, shall be deemed guilty 
of wilful and corrupt perjury.” 

The Court, (Sprague, J.) on the reading of the indictment 
expressed an opinion that the first charge, if sustained, could 
not authorize a conviction for perjury under the Stat. July 29, 
1813, because that statute contained no uirement that 
three-fourths of the crew should be citizens of the United States. 
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C. B. Goodrich, and T. K. Lothrop, for the defendant, con- 
tended, that the seventh section did not require an oath as to 
the agreement; but merely an oath as to the truth of the 
certificate of the days of the vessel’s sailing and returning. 
And, therefore, that the first charge in the indictment could 
not warrant a conviction for perjury, even supposing the defend- 
ant to have sworn falsely as to the agreement as alleged; the 
oath to the agreement being not required, and idle. That the 
word certificate in the seventh section was the only required 
antecedent of the relative pronoun which, and that the statute 
being penal must receive a strict construction. 

Hallett, District Attorney for the U. States, argued, that the 
whole statute must be construed together, and not a single section 
by itself; that the whole statute should receive that constraction 
which would best support the intention of Congress in its enact- 
ments ; that the intention of Congress to require an oath as to 
the agreement, as well as one to the certificate, was perfectly 
clear ; and that the rules of grammar would be perfectly satisfied 
by referring which to both the words “agreement” and “ cer- 
tificate.”’ 

The Courr (Srracve, J.) The precise question, here, and 
it is a ee of importance not only in this particular case, but 
as regulating the proceedings in future cases arising under this 
statute is, whether the seventh section of the statute requires 
the oath of the owner to the truth of the agreement and of the 
certificate described in that section, or to the truth of the certifi- 
cate alone. That section requires two things; first, that the 
owner should produce the original agreement made with the fish- 
ermen. Second, and also a certificate specifying certain particu- 
lars, to the truth of which he is required to make oath. The 
whole question thus turns on the force and effect of the word 
which. Does it refer to ‘‘ certificate ’’ alone, or does it embrace 
both ‘‘ certificate’? and ‘‘ agreement ?”’ 

The first observation which I have to make on this point is, 
that the force and effect of the word “which”’ is entirely satis- 
fied grammatically and philologically by the word ‘ certificate.” 
It may include the other; but the word certificate is a sufficient 
antecedent for it to answer all the rules of grammatical con- 
struction. 

Is the meaning and intent of the section satisfied by this con- 
struction? It is suggested by the district attorney, that if you 
strike out the words specifying the contents of the certificate, 
which are, as it were, parenthetical, and may be omitted without 
injury to the sense, so that the clause will real, ‘shall produce 
the original agreement, and also a certificate to be subscribed by 
him to the truth of which he shall swear,’ &c., the construction 
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will then be clear, and the intention of the legislature to require 
an oath, as well to the truth of the agreement as to that of the 
certificate, certain and manifest. 

Is this so? Is the language of the section appropriate for this 
construction, if you strike out the intermediate clause? I think 
not. Persons do not swear to the truth of an agreement, but to 
its genuineness, or that it is the original agreement. And here 
the printed oath to which the owner is required to swear is 
divided to suit this difference. And he swears that the certificate 
is true, and that the paper produced is the original agreement. 
Is this oath, that the paper produced is the original agreement 
made with the men, the same as an oath to the truth of the 
agreement ? It may be so, but perhaps it is not. For part of 
the case here may be that there was another verbal agreement 
originally, and that this written one was made subsequently. 

We all know the minute description of the oath saaet in an 
indictment for perjury. Can we say, therefore, that when the 
oath is that the agreement produced is the original one, that an 
indictment setting forth this oath, and charging the defendant 
with perjury in Hees taken it falsely, will satisfy a statute 
requiring an oath as to the truth of the agreement, and providing 
that this oath, if taken falsely, shall subject the person so taking 
it the pains and penalties of perjury. I only adduce this to show - 
that in requiring an oath to the agreement it has been found 
neeessary to alter the phraseology of the statute. 

But further, there is nothing in the seventh section of the 
Statute July 29th, 1813, which requires that the two acts therein 
made requisite for obtaining the fishing bounty should be done at 
the same instant. They may be done at different times. The 
certificate may be made at one time and the agreement produced 
at another, a week, a month, or six weeks lems it is imma- 
terial. 

The word ‘‘also” has besides to a legal ear a peculiar force 
and significance. It indicates that you are going to a distinct 
and independent matter, and if this statute was drawn by any 
one familiar with legal language, there was probably a purpose in 
its insertion. At all events the language is at least so doubtful 
that no court of justice would allow a person to be convicted of 
80 grave an offence upon language so vague, ambiguous, and 
indeterminate. Congress may have intended to require an oath 
as to the agreement, or they may have not. It is so uncertain 
that I cannot say. 

It is argued on the part of the government that two things 
are necessary to qualify a vessel to obtain the fishing allowance ; 
first, that the vessel should have been four months at sea; 
second, that a certain specified written agreement should have 

23¢ 








270 Recent American Decisions. 


been made with the fishermen employed; that an oath of the 
owner is required to prove a compliance with the laws in the first 
particular, and that there is equal reason for requiring it as to 
the agreement. But the question is not what Congress might 
have done, but what they have done. And I see a ground of 
distinction that may have induced Congress to require an oath as 
to the certificate, when they did not as to the agreement. It is 
provided by another section of the same statute that fraud in 
producing the agreement, or in any proceeding necessary to 
obtain the bounty, shall cause a forfeiture of the vessel. ‘This is 
a heavy penalty, and Congress may have been satisfied that this 
was a sufficient punishment for fraud relating to the agreement. 
The owner is to produce to the collector who is to pay the meer 
a certificate of the days on which the vessel sailed and returned. 
This is the only document required by the statute. The circular 
of the secretary of the treasury obliges the owner of a vessel 
claiming the bounty, to produce the log book kept on board the 
vessel during her fishing voyage. But the only thing the statute 
requires is the certificate. The time the vessel has been in port 
during the season is necessarily excluded in the computation of 
the time she has been engaged in fishing, and in the absence of a 
log book — and the statute, as already sta’ed, makes no provision 
for the existence of such a book —there is great difficulty in 
proving this, and so the oath of the owner was required by the 
statute to the certificate of the days of the vessel’s sailing and 
returning, as proof that she was the proper time at sea. 

Courts of justices are not inclined to increase or extend 

custom-house oaths. In the present case the legislature 
probably did not intend to require an oath as to the agree- 
ment. . 
Upon learning this opinion of the court, the district attorney 
proposed to prove that the oath as to the agreement was taken in 
pursuance of instructions of the secretary of the treasury to the 
collectors, relative to the payment of the fishing bounty, and con- 
tended (upon the third section of the Statute March Ist, 1823, 
ch. 37, and the case of U. S. vy. Bailey, 9 Peters, 8. C. R.,) 
that the secretary of the treasury had a right to require an oath 
as to the agreement, and that such an oath so required would 
be a legal one, the false taking of which would sustain an indict- 
ment for perjury. 

The Court, (Sprague, J.) without expressing an opinion on 
this point, held the evidence inadmissable, in support of the 
present indictment, which rested upon different grounds, and 
charged the defendant with perjury, committed by falsely swear- 
ing in an oath required by the Statute July 29th, 1813, and 
thereupon ordered the jury to return a verdict of NoT GUILTY. 
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In the case of Taylor, the master of the vessel who was 
charged with a similar offence under the same statute, the jury, 
under the direction of the court, returned a verdict of NOT 
GUILTY. 

A motion was thereupon made for his discharge. 

Hallett, District Attorney for the United States, objected on 
the ground that further proceedings would be instituted against 
him under the statutes of March Ist, 1823, ch. 37, sec. 3, which 
provides that ‘‘any person who shall swear falsely touching the 
expenditure of public money, or in support of any claims against 
the United States, shall, on conviction therefor, suffer as for wilful 
and corrupt perjury: ”’ and he cited the case of U. S. v. Builey, 
9 Perers, 8. C. R., already referred to, to show that such an 
indictment might be maintained. 

The Court, (Spracue, J.) It is proper for the court ona 
motion for the discharge of a defendant to see whether he may 
be liable on any new charge, and whether he should therefor be 
detained in custody to answer further proceedings. ‘The defend- 
ant in this case is charged with swearing falsely that the agree- 
ment produced by him to the collector is the original agreement 
made with the fishermen on board the schooner Silver Spring, 
during the last season. The indictment was brought under the 
Statute July 29, 1813, and the court have already decided that 
no oath to the agreement is required by that act, and the jury 
under the direction of the court have returned a verdict of not 
guilty. A motion has been made for the discharge of the de- 
fendant, to which the district attorney objects on the ground 
that he wishes to retain him in custody, that he may institute 
new proceedings against him for the same offence. He states 
that the oath as to the agreement was taken in compliance with 
the instructions of the secretary of the treasury, and in con- 
formity with the usage for the last forty years in all cases where 
claims have been made for the fishing bounty, and he cites the 
decision of the Supreme Court of the United States in United 
States v. Bailey, 9 Peters, to show that the secretary of the 
treasury has power to require oaths to be taken in support of 
claims, and that they are legal oaths. 

The case in the ninth of Peters’ Reports, though the decision 
of the Supreme Court, and therefore binding on this court, is 
undoubtedly the very extreme of the law, and is not to be ex- 
tended. Jet us compare it with the present case, and see if there 
is any distinction between them. In that case an act of Con- 
gress authorized the treasury department to adjudicate upon and 
settle certain claims on the State of Virginia, for pay for military 
service, which had been assumed by the United States. There 
was no provision as to the kind of proof the secretary might 
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require, and the adjudication of the department was, I think, 
final. The Supreme Court say that Congress must be supposed 
to have acted with reference to the well-known usage of the 
department to require the oath of the claimant in support of 
claims payable there. And therefore that the secretary had 
authority to insist upon the oath in that case, and that the oath 
so taken was a legal one. 
But by the Statute of July 29, 1813, Congress has seen fit to 
prescribe expressly the kind of proof of compliance with the re- 
uirements of that act, for obtaining the fishing bounty, which 
ll be necessary to entitle the owner of a fishing vessel to claim 
the bounty. It has directed that the owners of vessels of more 
than twenty tons, shall produce the agreements made with their 
fishermen, and also a certificate of the days of the vessel’s sailing 
and returning, and of the time that she was at sea. And it has 
further required the oath of the owner to the truth of the certifi- 
cate. There are other requisitions for boats and vessels between 
five and twenty tons, and when these proofs have been made, the 
collector is to pay the bounty. Now when Congress, the 
aupreme legislative authority, has thus directed precisely what 
shall be done to entitle a party to receive the bounty — what 
papers shall be produced, and to which of them an oath shall be 
required, it is not competent for any officer to require new oaths, 
so as to make the false taking of such oaths legally criminal. 
The difference between this case and that in the ninth of Peters, 
is, that in that case no mode of proof was provided by law; in this, 
— has seen fit to prescribe the amount and manner of 
proo 


I might further say that in this case the secretary of the 
treasury has no authority by the statute. And that the power 
of deciding on the claims is jot entirely to the collector. As to 
the power of the secretary or of the collector to regulate the 
proof necessary in relation to matiers required by other statutes, 
in which no mode of proof is provided, I have no occasion to 
express any opinion. 

The only oath which it is alleged that the defendant Taylor 
took falsely is the oath as to the agreement. And as the pro- 
duction of the agreement is one of the requirements of the Statute - 
of July 29th, 1813, while no oath regarding it is required by. 
that act, the oath alleged to have been taken could not have been 
a legal one, and could not therefore be the ground of an indict- 
= for perjury. For these reasons the defendant must be dis- 
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In Court of Appeals of the State of New York, July, 1854. 


Present — Garpiner, Chief Judge ; and Drnio, Jonxson, Ruaawes, 
Epwanops, Parker, W. F. ALLEN, and Secpen, Judges. 


Anprews et al. v. Duranp et al. 


It isa general rule, that if a person contract with another for a chattel, 
which is not in existence at the time of the contract, and the other pro- 
ceeds to execute the order, the buyer acquires no ttle to the chattel, 
till it is finished and delivered to him. 

And this rule is applicable to an agreement made with the builder of a 
barge, though the work is to be performed under the direction of a su- 
perintendent employed by the purchaser, and is to be paid for in instal- 
ments at specific stages of the work. The English cases reviewed, and 
Clarke v Spence, 4 Adolph. & Eilis, 448 ; and Woods v. Russel, 5 Barn. 
& Ald. 942, so far as they hold a contrary doctrine, disapproved. 


Tis was an action brought to recover an unfinished 
barge, alleged to have been converted by the defendants on 
the 10th of September, 1849. The plaintiffs claimed title 
to the property by virtue of an assignment made by Bridges 
& Bishop, on the 4th August, 1849, in trust for creditors. 
The question in the case was, whether it belonged, at the 
time of the assignment, to Bridges & Bishop, or to the 
defendants. 

Bridges & Bishop were ship-builders, and undertook to 
build the barge for the defendants, under a written agree- 
ment, made on 24th April, 1819. The agreement provid- 
ed that Bridges & Bishop should find all the materials, and 
build the barge, subject to the approval of a superintendent, 
who should have the privilege of rejecting any timber he 
might think not suitable ; the barge to be complete, and 
delivered to the defendants onthe Ist of August, 1849. 
The builders were to forfeit $250 for each week’s delay, if 
they failed to fulfil by the time specified, or within ten 
days thereafter. The defendants were to pay $5000 for 
the building of the barge, viz., one thonsand dollars when 
the keel was laid; one thousand dollars when the frame 
was up; one thousand dollars when planked and caunlked ; 
and two thousand dollars when completed and delivered. 

The defendants made three payments of $1000 each ; 
and after the third payment, and before the barge was fin- 
ished, the sheriff levied upon it by virtue of several execu- 
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tions against Bridges & Bishop. They assigned to the 
plaintiffs after the levy, and the plaintiffs paid the sheriff 
the amount of the executions, and demanded the barge 
from the defendants, who refused to deliver her up. 

The cause was tried at the Winter Circuit before Justice 
Warson, in April, 1850, when a nonsuit was directed, the 
Judge holding that the defendants were the owners of the 
barge at the time of the assignment. 

On appeal to the Supreme Court, the judgment rendered 
at the Circuit was affirmed, and the plaintiffs appealed to 
this court. 

N. Hill, Jr., for appellant. 

S. N. Hammond, for respondent. 

The following opinion was delivered by 

Parker, J. — The question we are called upon to decide 
in this case is, whether, under the rules of law applicable 
to the contract, the barge, at the time of the assignment to 
the plaintiffs belonged to Bridges & Bishop, who construct- 
ed it, or to the defendants, who employed them to build it. 

The general rule is, that if a person contract with an- 
other for a chattel which is not in existence at the time of 
the contract, though he pay him the whole value in ad- 
vance, and the other proceeds to execute the order, the 
buyer acquires no property in the chattel till it is finished 
and delivered to him. The case of Muchlon, assignee of 
Royland v. Mangles, decided in England in 1808, 1 Taunt. 
R. 318, recognized to the fullest extent, the general rule I 
have stated. It was an action of trover by the assignees of 
a bankrupt, for a barge and other effects. Royland, who 
was a barge-builder, had undertaken to build the barge in 
question for Pocock. Before the work was begun, Pocock 
advanced to Royland some money on account, and as it 
proceeded he paid him more, to the amount of £190 in all, 
being the full value of the barge. When it was nearly 
finished, Pocock’s name was painted on the stern. Two 
days after the completion of the work, and before a com- 
mission of bankruptcy had issued, the defendant, who was 
an officer of the sheriff, took the barge under an execution 
against Royland, the barge at the time of the levy not hav- 
ing been delivered to Pocock. It was held, that the title 
of the barge had never passed from Royland to Pocock, and 
judgment was given for the plaintiff. The correctness of 
this decision has never been questioned either in England 
or in this country, but has been repeatedly followed in both. 
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In this State the more prominent cases are Merritt v. John- 
son, 7 Johns. 473; Gregory v. Stryker, 2 Denio, 628; 
Johnson v. Hunt, 11 Wend. 139. 

But it is sought to take this case out of the general rule, 
because the work was to be performed under the direction 
of a superintendent employed by the defendants, and was 
to be paid for at specific stages of the work. The first of 
the English cases relied on to sustain that position, is that 
of Woods, assignee of Paton v. Russel, 5 Barn. & Ald. 
942 ; which was decided in 1822. Paton, a ship-builder, 
had contracted with Russel to build a ship for him, and 
complete it in April, 1819; Russel to pay in four instal- 
ments. The first and second instalments were duly paid. 
In March, 1819, Russel appointed a Master, who superin- 
tended the building. On Paton’s signing the usual certifi- 
cate of her build, the ship was registered in Russel’s name, 
and on that day he paid Paton the third instalment. It 
was held, that the general property was vested in Russel 
from the time the registry was completed, but that the 
plaintiff had a lien foe the work done after the payment of 
the third instalment. ‘There seems to me to be enough in 
that case to sustain the judgment independent of the cir- 
cumstances relied upon by the defendants in this action. 
The registry of the vessel in the name of Russel on the 
certificate and by the aid and procurement of Paton, was 
equivalent to a delivery, and was conclusive to show that 
the parties to the contract agreed, that from that time the 
property belonged to Russel. In delivering the opinion of 
the court, Apsport, Ch. J., said: “It is part of the terms of 
the contract, that given portions of the price should be paid 
according to the progress of the work ; part when the keel 
is laid, and part when they are at the light planks. The 
payment of these instalments appears to us to appropriate 
specifically to the defendant the very ship so in progress, 
and to vest in the defendant a property in that ship, and 
that as between him and the builder he is entitled to insist 
upon the completion of that very ship, and that the builder 
is not entitled to require him to accept any other. But this 
case does not depend merely upon the payment of the in- 
stalments; so that we are not called upon to decide how 
far that payment vests the property in the defendant, be- 
cause here, Paton issued the certificate to enable the de- 
fendant to have the ship registered in his (the defendant’s) 
name, and by that act consented, as it seems to us, that the 
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general property in the ship should be considered from that 
time as being in the defendant.” 

The decision in Woods v. Russel seems very improperly 
to have been considered as resting on the ground first 
stated in the extract [ have made, Atkinson v. Bell, 8 
Barn. & Cress. 277, 15 Eng. Com. Law, 218, and so far 
it has evidently been looked upon with distrust and follow- 
ed with reluctance in the later decisions of the English 
courts. 

In Clarke et al. v. Spence et al., 5 Adol. & Ellis, 448, 31 
Eng. Com. L. 112, the plaintiff contracted with a ship- 
builder to build him a ship for a certain sum, to be paid in 
instalments as the work proceeded. An agent of the plain- 
tiff was to superintend the building. The builder became 
bankrupt before the ship was completed. Afterwards the 
assiguees completed the ship, and all the instalments were 
paid, or tendered. In trover by the plaintiff against the 
assignees for the ship, it was held that on the first instal- 
ment being paid, the property in the portion then finished 
became vested in the plaintiff, subject to the right of the 
builder to retain such portion for the purpose of completing 
the work and earning the rest of the price, and that each 
material, subsequently added, became, as it was added, the 
property of the general owner. This decision was made, 
as was said, by Witutams, J., who delivered the judgment 
of the court, “with some hesitation,” and entirely upon 
the authority of the expression in the opinion of the court, 
in Woods v. Russel, first above quoted. Wut.iams, J. 
conceded, that the facts in the case of Woods v. Russel 
did not make it necessary to determine the pomt whether 
the building of the vessel under the superintendence of a 
person appointed by the purchaser, and the payment of in- 
stalments at particular stages of the work, vested the gene- 
ral property in the purchaser, and added, “ Neither did the 
decision of the court proceed ultimately on any such point, 
but on the ground that the vessel, by virtue of the certifi- 
cate of the builder, had been registered in the name of the 
purchaser, and that the builder had by his own act declar- 
ed the general property to bein the purchaser.” And 
he proceeded in a very full and able opinion, to show that 
the opinion thus extra-judicially expressed in Woods v. 
Russel was in conflict with well-established rules of law. 
Wituiams, J. said: ‘ Until the last of the necessary mate- 
rials be added, the vessel is not complete ; the thing con- 
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tracted for is not in existence; for the contract is for a 
complete vessel, and not for parts of a vessel ; and we have 
not been able to find any authority for saying, that whilst 
the thing contracted for is not in existence as a whole, and 
is incomplete, the general property in such parts of it as 
are from time to time constructed, shall vest in the pur- 
chaser, except the above passage in the case of Woods v. 
Russel.” And he followed the authority of Woods v. 
Russel, on the ground that it had been subsequently recog- 
nized, and that such construction had probably been acted 
upon since the decision by persons engaged in ship-build- 
ing. 

The cases of Woods v. Russel and Clarke v. Spence, 
were recognized in Laidler v. Burlison, 2 Mees. & Wels. 
602, though they were not followed, being inapplicable to 
the case then before the court. 

It cannot be denied but the decision in Clarke v. Spence 
covers the whole ground assumed by the defendant’s coun- 
sel in this case ; but it has never yet been followed in this 
country. In Moody v. Bram, 34 Maine R. 107, allusion is 
made to such an exception to the general rule, but it was 
unnecessarily said, inasmuch as it was adjudged that the 
case did not come within such an exception. It has also 
been stated in the elementary books as resting on the Eng- 
lish decisions I have cited. 1 Story on Sales, $§ 315, 
316; Chitty on Contr. 378; Long on Sales, 288; Story 
on Contracts, § 813. I find no adjudged case in which the 
exception claimed has been applied in this country, and the 
case of Clarke v. Spence not being authority of itself, 
ought not to be followed here, if it is in conflict with well- 
settled principles of law, or inconsistent with decisions 
made in our own State. We are not placed in a situation 
to feel any of the embarrassments from a supposed prece- 
dent, under which the court felt compelled, in the case of 
Clarke v. Spence, to make a decision inconsistent with 
their own reasoning, and against their own good judgment. 
A well-established general rule, if founded upon principle, 
should not be invaded by an exception, without good 
reason. 

The question is, simply, What was the contract of the 
parties? 2 Mees. & Wels. 602. If it was intended that 
certain parts of the vessel should pass to the defendants as 
the work progressed and was paid for, it was very easy for 
the parties to have so provided in the contract in express 
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terms. As they did not do this, we must gather the intent 
from the contract as expressed. It is not a contract to pur- 
chase parts of a barge, but an entire vessel. And the gene- 
ral rule, that the title does not pass till completion and 
delivery, must control the construction, unless a different 
contract is to be implied from the fact that the barge was 
built under the superintendence of a person employed and 
paid by the defendants, and was paid for by instalments 
at certain stages of the work. 

It cannot be claimed, that the employment of a superin- 
tendent, who decided upon the quality of the materials, and 
approved the work, amounted to a delivery of the parts as 
the work progressed ; but it is supposed, that inasmuch as 
it bound the builders to deliver that particular barge, and 
took away from them the right to substitute another in 
its place, it amounted, together with the payments, to a 
transfer of the general property to the purchaser. The 
mere payment by instalments at specific stages, does not 
of itself, imply anything further towards a change of title 
to property, than the payment of instalments at fixed pe- 
riods of time. Now, conceding that the effect of both 
circumstances combined, is to place the builder in a situa- 
tion in which he would be bound to finish and deliver 
the specific vessel begun, it by no means follows that' 
they vest the title to the vessel in the purchaser, before 
its completion. It becomes, in such case, simply a con- 
tract for the finishing and delivery of that particular ves- 
sel; and the obligations upon the parties are the same 
as if the builder had contracted to finish and deliver a 
particular vessel partly constructed at the time of the 
contract. 

Merritt v. Johnson, 7 Johns. 473, was a case in which 
it was adjudged that the property to the vessel remained 
in the builder until completion and delivery, though some 
of the materials employed had been furnished by the 
purchaser. 

The question of ownership by no means depends upon 
the right that a particular article in preference to another 
shall be finished for the purchaser. In Merritt v. John- 
son, 7 Johns. 473, Travis agreed to build a sloop for E. 
Merritt, and to furnish the timber for the frame, and E. 
Merritt was to pay in instalments, and furnish materials 
for the joiners’ work. E. Merritt furnished various mate- 
rials, and advanced money to Travis, with which to pur- 
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chase other materials, and afterwards assigned the contract 
to D. Merritt, who continued to furnish materials and ad- 
vance money to Travis on the contract, until about one 
third the vessel was finished, when, Travis having furnished 
the materials he was bound to supply under the con- 
tract, it was levied on under an execution against Travis, 
and sold by the sheriff to C., who afterwards completed 
the vessel and sold her to Johnson. An action of trover 
being brought by D. Merritt against Johnson, it was held 
that the property in the vessel was in Johnson, and that 
D. Merritt could not have any property in the vessel under 
the contract, until she was completed and delivered to 
him. This was, therefore, a case where the ownership 
remained in the builder, though he would have no right to 
have substituted another vessel in its place, parts of the 
materials having been furnished by the purchaser. It 
appeared in Merritt v. Johnson, that the sloop was built 
upon ground hired by Travis, and in this suit the barge 
remained at the yard of the builders. It is said, however, 
in Johnson v. Hunt, 11 Wend. 139, that had the fact 
been different in Merritt v. Johnson, it would not have 
changed the result. See also Blackburn on Sales, 158; 
2 Denio, 628 ; 21 Pick. 205. 

I think the legal title to the barge remained in the 
builders at the time of their assignment to the plaintiffs, 
and the judgment of the Supreme Court should be re- 
versed, and a new trial ordered. Denso, J. also read an 
opinion in favor of reversal. All the judges concurring, 
judgment was eutered accordingly. 





Supreme Judicial Court of Massachusetts, Middlesex ss., 
October Term, 1853. 


Lucy J. Watkxer v. ANDREW FurRBUsH. 


Landlord and Tenant — Action for use and occupation. 


A tenant at will, paying rent quarterly, who quits at the end of a quarter, 
without giving previous legal notice, is primé facte liable in an action 
of contract for use and occupation, for the amount of anothet quarter's 
rent. And when the landlord in such case, went into the house and 
shut the door which had been left open when the tenant quitted, it 
was held that this was not a taking of possession which deprived him 
of the right to recover in such action, and that it had no legal tendency 
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to show a waiver by him of the required notice of the tenant's intention 

to quit. 

Tuts was an action of contract to recover $43.75, for the 
use and occupation of a house, from October Ist, 1851, to 
January Ist, 1852. At the trial in the Court of Common 
Pleas, before Wetus, C. J., it appeared in evidence that 
the defendant had occupied a house in Charlestown, be- 
longing to the plaintiff, for several years, as tenant at will, 
until October Ist, 1851, paying rent quarterly, on the first 
days of January, April, July, and October. That on the 
30th of September, 1851, the defendant left the house, 
without giving the plaintiff any notice of his intention of 
so doing ; and that the plaintiff, on the 8th day of October, 
1851, went into the house to shut a door that had been 
left open. 

The defendant moved the court to instruct the jury, 
that upon this evidence the plaintiff could not recover in 
this form of action. But the court instructed the jury 
otherwise, and a verdict was returned for the plaintiff. 
The defendant alleged exceptions to the imstructions. 

M. G. Cobb, for the defendant, cited 2 Dane Ab. 444; 
4 Met. 227; 7 Dowl. & Ryl. 117; 4 Comstock, 217; 1 
Denio, 41; 2 Denio, 84; 7 Barbour, 191; 30 Maine, 331. 

H. C. Hutchins, for the plaintiff, cited 2 Whart. 42; 2 
Campb. 103; 6 Bing. 206; 5 Taunt. 519; 5 Bing. N. R. 
650; 4 Taunt. 44; 1 Dowl. & Ryl. 205; 25 Wend. 669. 

The opinion of the court was delivered by 

Mercatr, J. As the defendant was tenant at the will of the 
plaintiff, and the rent reserved was payable quarterly, it was 
necessary for him, if he would determine the estate at will 
by notice, to give the plaintiff three months’ notice in writing, 
Rev. Stat. c. 60, $ 26. But he quitted the demised pre- 
mises, at the end of a quarter, without giving the plaintiff 
any previous notice; and she has brought an action for 
use and occupation of those premises for the next quarter 
after they were so quitted. The single question before us 
is, whether such action can be maintained in such case. 
And we are of opinion that it can be. 

By the English common law this action would not lie. 
But by an act of parliament, St. 11 Geo. 2, c. 19, $ 14, 
it was made “lawful to and for the landlord or landlords, 
where the agreement is not by deed, to recover a reason- 
able satisfaction for the lands, tenements or hereditaments, 
held or occupied by the defendant or defendants, in an 
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action on the case, for the use and occupation of what was 
so held or enjoyed.” And Mr. Dane says, that though it 
is not understood that this statute has been adopted in 
Massachusetts, yet that “we have practised on the prio- 
ciples of it, from the first settlement of the country.” 2 
Dane Ab. 442. Tindal, C. J. says, that from the terms of 
this statute, ‘it seems to follow, that if there is an actual 
holding, and the power to occupy or enjoy is given by the 
landlord to the tenant, so far as depends on the landlord, 
the action is maintainable.”, 7 Scott, 547, and 5 Bing. 
N. R. 507; 2 Man. Grang. & Scott, 657; 6 Bing. 211. 
And it is well settled, in England, that if the tenant takes 
possession under the demise, actual occupation by him till 
the tenancy is regularly determined is not necessary, in 
order to render him liable to the action for use and occu- 
pation. In that action, the landlord does not recover the 
rent, but an equivalent for rent, namely, “a reasonable 
satisfaction for the lands, &c. held or enjoyed” under the 
demise. If the defendant actually holds, though he does 
not actually occupy or enjoy, the action may be maintained 
against him. 2 Moore & Payne, 504, and 6 Bing. 211; 
7 Scott, 547, and 5 Bing. N. R. 507; 2 Man. Grang. & 
Scott, 657. Therefore the landlord may recover for the 
use and occupation after the teuant quits, if he quits with- 
out giving the notice required by law to terminate the 
tenancy. In such case, he holds the demised premises, 
within the meaning of the statute. Redpath v. Roberts, 
3 Esp. 225; Harland v. Bromley, 1 Stark. 455; 2 
Selw. N. P., Lith ed., 1399, 1402; Taylor, Land. & 
Ten. § 647. In Whitney v. Gordon, 1 Cush. 266, it 
was distinctly announced by this court, that a tenant 
who, like the present defendant, quitted at the end of a 
quarter without giving legal notice, was prima facie liable, 
in an action for use and occupation, for the amount of 
another quarter’s rent. See also Ward v. Mason, 9 
Price, 291. There is nothing in the case now before us, 
to rebut the primd facie liability of the defendant in this 
action. The plaintitf’s going into the house, and shutting 
the door that had been left open when the defendant quit- 
ted, was not a taking of possession which deprived her of a 
right to recover in this action; nor had it any legal tend- 
ency to show a waiver by her of the required notice of 
the defendant’s intention to quit. See Griffiths v. Hodges, 
1 Car. & P. 419; 3 Esp. and L Stark. ubi sup. 


24° 
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The cases cited by the defendant’s counsel from the 
New York Reports, to show that, in an action for use and 
occupation, a recovery cannot be had beyond the period of 
actual occupation, were decided upon the terms of the 
Revised Statutes of that State, which are more restricted 
than those of the English Stat. of 11 Geo. 2, c. 19. 

Exceptions overruled. 





Supreme Judicial Court of Massachusetts, Middleser, ss. 
October Term, 1853. 


James W. Simpson, petitioner, v. WitLarp Dacrympue et al. 


Mechanics’ Lien — Petition to enforce. 

A petition to enforce a mechanic’s lien for labor, under Stat. 1851, ch. 343, 
must contain a brief statement of the contract on which it is founded ; and 
when a petition alleged that ‘* by the request of B., of said C., and at his 
instance, and under his direction and supervision, and by virtue of a con- 
tract with him, the said petitioner actually performed labor in erecting 
three brick houses, each two stories and one-half high, situated on the corner 
of B. H. and L. streets, in said C. ; that said houses are situated on a let 
of land extending eighty-four feet on B. H. street as aforesaid, and seventy- 
five feet, more or Jeas, on L. street as aforesaid ; that said labor was by your 
ery performed by virtue of his said contract and agreement with said 

., said B. being the contractor for building said houses, and the supposed 
owner thereof; ’’ that the petitioner labored on said houses 121] days, and 
his labor was reasonably worth $2 per day ;—it was Ae/d, that this was 
not such a statement ; also, that the petition was further defective in stating 
that the contract was made with B. as the contractor for building the houses 
and the supposed owner thereof, and that the contract should be alleged to 
have been made with the owner, or with the person contracting with the 
owner —and a demurrer to the petition was sustained on these grounds. 
But, it being also objected, that the description of the premises as set forth 
in the petition was uncertain and indefinite, and wholly insufficient, and 
that the petition did not set forth that the proper preliminary certificate had 
been filed in the registry, it was he/d, that these reasons were insuflicient to 
sustain the demurrer. 


Tis was a petition to enforce a lien for labor upon cer- 
tain houses, under Stat. 1851, chap. 343. The petition set 
forth “ That by the request and at the instance of William 
Bragdon, of said Charlestown, and under his direction and 
supervision, and by virtue of a contract with him, the said 
petitioner actually performed labor in erecting three brick 
dwelling houses, each two stories and one-half high, situ- 
ated on the corner of Bunker Hill and Linden streets, in 
said Charlestown ; that said houses are situated on a lot of 
land extending eighty-four feet on Bunker Hill street as 
aforesaid ; and seventy-five feet, more or less, on Linden 
street as aforesaid ; that said labor was by your petitioner 
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performed, by virtue of his said contract and agreement 
with said Bragdon ; said Bragdon being the contractor for 
building said houses, and the supposed owner thereof ; that 
said labor so performed was reasonably worth two dollars 
per day, and that your petitioner ought to receive that rate 
of compensation therefor; that said labor was performed 
by your petitioner as a carpenter in erecting said houses, 
and that he actually and personally labored thereon in that 
capacity one hundred and twenty-one days, between [the] 
twenty-sixth day of August, A. D. 1851, and the thirteenth 
day of January, A. D. 1852. That your petitioner has 
been paid the sum of one hundred and twenty-five dollars, 
and no more, for the labor so performed ; that there now 
remains justly due to your petitioner a demand of one 
hundred and seventeen dollars, after all just credit given, 
which is to be a lien upon said property. And your peti- 
tioner further avers that within sixty days after said labor 
was by him performed, he filed in the office of the Regis- 
try of Deeds for said Middlesex county, where the land 
lies, a certificate containing a just and true account of the 
demand justly due to your petitioner, after all just credits 
given, pursuant to the statute in such case made and pro- 
vided,” &c., &c. The respondents demurred to the peti- 
tion, and assigned sundry causes of demurrer, which appear 
in the arguments of counsel. ‘The Court of Common Pleas 
sustained the demurrer, and the petitioner appealed. 

Ezra Ripley, for the respondents. 

The first cause of demurrer assigned is, that the petition 
does not set forth a sufficient statement of the contract ; 
for, 

First: The statute requires that the petition contain a 
brief statement of the contract, on which it is founded. 
Stat. 1851, chap. 343, sec. 4; Rev. Stat. chap. 117, sec. 6. 
But the contract should also be set forth distinctly and ac- 
curately ; the very foundation of the action being the con- 
tract. Kirby v. Tead, 13 Met. 149; Stat. 1851, chap. 
343 ; Rev. Stat. chap. 117. 

The second cause of demurrer is, that the description of 
the premises, as set forth in the petition, is uncertain, inde- 
finite, and wholly insufficient ; for, 

First: The statute requires that the petition contain a 
description of the premises ; but the description should be 
accurate enough to found judgment and a warrant upon. 
Doe v. Plowman, | East, 441; Miller v. Miller, 16 Pick. 
215. Or, 
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Second: It must at least be such a description as would 
be sufficient in a deed to convey the premises. State v. 
Certain Spirituous and Intoxicating Liquors, 15 Law Re- 
porter, 193; Atwood v. Atwood, 22 Pick. 283. But, 

Third: In a deed the description must be sufficient to 
ascertain the estate to be conveyed. Worthington v. 
Hyler, 4 Mass. 196; Jackson v. Moore, 6 Cowen, 706; 
Atwood v. Atwood, 22 Pick. 283; Crafts v. Hibbard, 4 
Met. 438. 

The third cause of demurrer is, that Bragdon, with whom 
the petitioner is alleged to have contracted, is neither 
alleged to be the owner, nor the contractor with the owner; 
for, 

First. The petitioner’s contract should be alleged to 
have been made either with the owner, or with the person 
contracting with such owner. Stat. 1851, chap. 343; 
Thaxter v. Williams, 14 Pick. 49. 

The fourth cause of demurrer is, that the petition does 
not set forth that the proper preliminary certificate had 
been filed in the Registry of Deeds ; for, 

This form of action depends wholly upon statute, and 
therefore all the facts necessary to bring the present case 
within the statute must be alleged. Drown v. Stimpson, 
2 Mass. 441; Williams v. Hingham Turnpike, 4 Pick. 
341; Soper v. Harvard College, 1 Ib. 177; Bath v. 
Freeport, 5 Mass. 325; Hall v. Bumstead, 20 Pick. 2. 

J. Q. A. Griffin, for the petitioner. 

The petition should coutain tnese elements : — A brief 
statement of the contract; the amount due thereon; a 
brief description of the premises; a brief statement of all 
other material matters. Rev. Stat. ch. 117, sec. 6; Stat. 
1851, ch. 343, sec. 4. 

First. As to the contract.—A perfect contract is the 
result of the three facts stated, viz.: That Bragdon set him 
at work; that he actually worked under his supervision 
and direction; that his services were worth what is 
charged. Shaw v. Barnes, 5 Barr, 19; Bank of Charles- 
town v. Cortin, 18 Conn. 347. 

Second. As to the description. — The premises are 
ideutified with precision by these four circumstances, viz. : 
Three brick dwelling houses; each two stories and one- 
half high; situated on the corner of Bunker Hill and 
Linden streets ; the distances being given upon each street. 
Springer v. Keyser, 6 Wheaton, 187 ; Shaw v. Barnes, 5 
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Barr, 19; Driesbach v. Keller, 2 Rawle, 77; Forbush v. 
Lombard, 13 Met. 109; Sawyer v. Ryan, Ib. 144; 12 
Serg. & Rawle, 301. 

Third. As to ownership. — The allegation is unneces- 
sary. Rev. Stat. ch. 117, sec. 6. It is stated to a reason- 
abie certainty that he is the owner, and positively that he 
is the contractor. The petition is not fatally defective, 
even if that part is omitted, provided the original certificate 
contained it. Stat. 1851, ch. 343, sec. 3; Springer v. 
Keyser, 6 Wheaton, 187; Christian v. Manderson, 2 
Rawle, 363. 

Fourth. As to the certificate. —The proper certificate 
would be one in conformity with the statute requiring it; 
and that, it appears, was duly filed. Stat. 1851, ch. 343, 
sec. 3. To have repeated the whole certificate would 
have been not a brief, but a detailed statement thereof. 
Rev. Stat. ch. 117, sec. 6. 

The opinion of the court was delivered by 

Mercatr, J. — The court are of opinion that this petition 
is defective, and that the demurrer to it must be sustained. 
The Revised Statutes, chap. 117, sec. 6, require that a 
petition to enforce the lien given to the person who shall, 
by contract with the owner of any piece of land, furnish 
labor or materials for erecting or repairing any building, or 
the appurtenances of any building on such land, “shall 
contain a brief statement of the contract on which it is 
founded, and of the amount due thereon, with a description 
of the premises which are subject to the lien, and all other 
material facts and circumstances.” And the statute of 
1851, chap. 343, which gives a lien to any person who 
shall actually perform labor in erecting or repairing any 
building, by virtue of any contract with the owner thereof, 
or other person who has contracted with such owner for 
erecting, altering, or repairing such building, provides by 
sec. 4, that such liens may be enforced by petition, in the 
manner provided by the fifth and subsequent sections of 
the Revised Statutes, chap. 117. The petition, under this 
last statute, must therefore, like a petition under the Re- 
vised Statutes, contain a brief statement of the contract on 
which it is founded. But the present petition merely 
states that the petitioner, by the request of B., and at his 
instance, and under his direction and supervision, and by 
virtue of a contract with him, actually performed labor in 
erecting three brick dwelling houses in Charlestown ; and 
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that said labor was performed by virtue of said contract and 
agreement with B., who was the contractor for building 
said houses, and the supposed owner thereof; that the 
petitioner labored on said houses one hundred and twenty- 
one days, and that his labor was reasonably worth two 
dollars per day. But this is not a statement of the contract 
with B. It is merely a statement that there was a contract 
of some kind, express or implied, under which the petitioner 
labored for a certain number of days. The petition ought 
to have shown what that contract was. Again, the petition 
is wrong in stating that the contract, whatever it was, was 
made with B. as the contractor for building the houses, and 
the supposed owner thereof. Under Stat. 1851, ch. 343, 
the words “owner” and “contractor” denote two persons. 
The contractor is he who makes sub-contracts with work- 
men. 

The petition is bad for the first and third reasons assigned 
for the demurrer. The other reasons assigned seemed to us 
insufficient to sustain it. 

Petition adjudged bad. 





Supreme Judicial Court of Massachusetts, Suffolk, ss. 
March Term, 1853. 


Joun Ranp et al. v. O. H. Marner. 


Statute of Frauds — Contract. — Loomis vy. Newhall, 15 Pick. 159, 
overruled. 


An agreement may be void in part by the statute of frauds, and not void 
in toto. If any part of an agreement is valid it will avail pro tanto — 
though another part may be prohibited by statute — provided the statute 
does not either expressly or by necessary implication, render the 
whole void. And provided, furthermore, that the sound part can be 
separated from the unsound, and be enforced without injusuce to the 
defendant. 

Tuts case came on for trial in the Court of Common 
Pleas, in October, 1851. It was an action for work and 
labor on three houses belonging to the defendant. The 
plaintiff began his work under a contract with one Whis- 
ton, who was building the houses for the defendant, 
Whiston failed, and the plaintiff refused to go on with his 
work. The defendant then told the plaintitf to proceed 
with his work, and he would pay him for what he had 
done as well as for what he should do. The plaintiif 
then went forward and finished his work. 
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A. S. Wheeler, for the defendant, objected that, as a 
a part of this contract was clearly within the statute of 
frauds, the whole must fail, according to the rule of Loomis 
v. Newhall, 15 Pick. 159. 

Hoar, J. considered himself bound by the authority of 
Loomis v. Newhall, whatever objection might be made to 
it on principle, and refused the plaintiff leave to waive so 
much of his claim as related to the prior work, and ruled 
that under no state of the evidence could the plaintiff 
recover for the subsequent work, as the prior work was 
within the statute of frauds, and the contract was entire. 
Exceptions were allowed. 

The exceptions were argued at the March term of the 
Supreme Court in 1853. 

R. H. Dana, Jr., for the plaintiff, called on the 
court to overrule Loomis v. Newhall, and cited Irvine v. 
Stone, 6 Cush. 508, and Wood v. Benson, 2 Cr. & J. 94; 
also contending that the question whether the agreement 
to pay for the prior work was within the statute of frauds, 
should have been left to the jury. Sinclair v. Richard- 
son, 12 Vt. 33; King v. Despard, 5 Wend. 277; Nel- 
son v. Boynton, 3 Met. 402. 

Wheeler relied on Loomis v. Newhall, and cited Lord 
Lexington v. Clarke, 2 Vent. 223, and Chater v. Beckett, 
7 T. R. 201, on which that case was decided. 

The opinion of the Court was delivered by 

Mercatr, J. — The instruction given to the jury, that the 
evidence offered by the plaintiff would not authorize them to 
find a verdict for him, must have proceeded upon the ground 
that an agreement, which is void in. part by the statute of 
frauds, is void im toto. And so it was decided in Loomis v. 
Newhall, 15 Pick. 159, on the authority of Lord Lering- 
ton v. Clarke, 2 Vent. 223, and Chater v. Beckett, 7 T.R. 
201. The question, therefore is, whether that decision is 
right. And we are all of opinion that it was wrong, and must 
be overruled. The grounds of this opinion are briefly stated 
in Irvine v. Stone, 6 Cush. 508. And though what was 
there said on this point, was not essential to the decision 
of that case, yet it was the result of a considerate exami- 
nation of the principles which are uniformly applied in 
analogous cases, and of the latest adjudications on the 
precise point now in judgment. A renewed examination 
of those principles and adjudications has confirmed the 
opinion there expressed. 
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It is unnecessary to refer to any adjudged case besides 
that of Wood v. Benson, 2 Cromp. & Jerv. 94, and 2 
Tyrw. 93, which is not distinguishable from the case 
before us. In that case the previous decision in 2 Vent. 
223, and 7 T. R. 201, and Thomas v. Williams, 10 Barn. 
& Cres. 664, were all considered by the Court of Exche- 
quer, and were held to have been rightly decided upon the 
ground of a variance between the declaration and the 
proof. In the first and third of those cases there was only 
a single count in the declaration, viz., a special count set- 
ting forth the whole agreement alleged to have been made 
by the defendant. In the language of Bayley, B., 2 Cromp. 
& Jerv. 100, the declaration in each of those cases stated 
the entire promise, as well that part which was void, as 
that which was good. I think, therefore, that these cases 
are to be supported on the principle of failure of proof of 
the contract stated in the declaration; but that they do not 
establish, that if you can separate the good part from the 
bad, you may not enforce such part of the contract as is 
good. In the case in 7 T. R. 201, there was, in addition 
to the special count on the entire promise, a count for 
money paid by the plaintiff to the use of the defendant. 
But it was held without reference to the statute of frauds, 
that the evidence did not support that count. Lord Lynd- 
hurst said, 2 Cromp. & Jerv. 98, 99: “The case of 
Thomas v. Williams may, as it appears to me, be sup- 
ported. Part of the contract in that case was void by the 
statute of frauds. The declaration stated the entire con- 
tract, including that part of it which was void; and there- 
fore the contract, as stated in the declaration, was not 
proved. ‘The same observation applies to Lerington v. 
Clarke, and Chater v. Beckett, and I have no disposition 
to complain of those decisions, because, in none of those 
cases does there appear to have been any count upon which 
the plaintiff could recover.” 

In Wood v. Benson, there was not only a special count 
on the entire agreement, but also a count for goods sold 
and delivered. And it was decided that, on this last count, 
the plaintiff was entitled to recover for the goods sold and 
delivered after the defendant’s promise to pay for them. 
In the case at bar, there is no special count on the defend- 
ant’s agreement, but the general indebitatus counts only 
are inserted in the declaration. And the plaintiff may 
recover on such counts, after the terms of a special agree- 











Recent American Decisions. 289 


ment are performed by him. This has been the settled 
law since the decision in Gordon v. Martin, Fitzgib. 
302. 

If there had not been a general as well as a special 
count, in Loomis v. Newhall, the decision in that case 
might have been sustained by the authorities on which it 
was made. There would have been a variance or failure 
of proof. But as there was a general count, the case was 
erroneously decided. 

The analogies of the law confirm our views in this case, 
and the decisions in Wood v. Benson. 

In early times, it was held that an award, if bad in part, 
was wholly -bad. But it has long been settled, on satis- 
factory grounds, that the general validity of an award is 
not impaired, though some things, which the arbitrator 
appoints to be done, are impossible, unreasonable or unlaw- 
fui, unless “ by the particular defect, a mutuality of interest 
and advantage, appearing evidently to have been intended 
by the arbitrator to be given, is destroyed, or when the 
general substauce of the award and the real justice of the 
ease are affected.”” — Caldwell on Arb. Ist Am. ed. 120. 

In contracts which are not affected by statute provisions, 
the doctrine always has been as it was announced by 
Hutten, J.in Bishop of Chester v. Freeland, Ley. 79: “At 
the common law, when a good thing and a void thing are 
put together in one self-same grant, the same law shall 
make such construction, that the grant shall be good for 
that which is good, and void for that which is void.” 
See also, Newman v. Newman, 4 M. & S. 66. 

It is said in many of the books, that if any part of an 
agreement is contrary to a statute, the whole is void ; 
though it is otherwise, wliere part only is contrary to the 
rules of the common law; that “a statute is like a tyrant; 
where he comes he makes all void.” But this never was true. 
This expression seems to have been used by Lord Hobart, 
when speaking of the statute of 23 Hen. 6, which prescribed 
the form of a bail bond, and made, in express terms, any 
obligation, in other forms, void.” Hence in Norton v. 
Simmes, Hob. 14, it was resolved that “if a sheriff will 
take a bond for a point against that daw, and also for a due 
debt, the whole bond is void; for the letter of the statute 
is so; for a statute isa strict law. But the common law 
doth divide according to common reason, and having made 

VOL. Vii. — NO. V. — NEW SERIES 25 














290 Recent American Decisions. 


that void, that is against law, lets the rest stand.” See 
Kerrison v. Cole, 8 East, 236, 237. 

On principle, and according to numerous modern adjudi- 
cations, the doctrine is this: If any part of an agreement 
is valid, it will avail pro tento, though another part may be 
prohibited by statute ; provided this statute does not, either 
expressly or by necessary implication, render the whole 
void; and provided, furthermore, that the sound part can 
be separated from the unsound, and be enforced without 
injustice to the defendant. See opinion of Gibbs, C. J. 
in Doe v. Pitcher, 6 Taunt. 369; and Gaskell v. King, 
ll East, 165; Wiggin v. Shuttleworth, 13 East, 87; 
Hawe v. Synge, 15 East, 440; Mongs v. Leake, 8 T. R. 
411; Greenwood v. Bishop of London, 5 Taunt. 727. 
In the application of this doctrine Chancellor Kent says: 
“If the part which is good depends upon that which is 
bad, the whole instrument is void; and so I take the rule 
to be, if any part of the consideration be malum in se, or 
the good and the void consideration so mixed, or the con- 
tract so entire, that there can be no apportionment.” 2 
Kent, Com. 7th ed. 591, 592. The application of this 
doctrine to cases affected by the statute of frauds, and 
similar statutes, will be found in Mayfield v. Wadsley, 3 
Barn. & Cress. 357, and Wood v. Benson, before cited; 
where one part of the agreement was held to be separable 
from the other; and in Cooke v. Tombs, 2 Anst. 420; 
Lea v. Barber, 2 Anst. 425, note; Meshelen v. Wallace, 
7 Adolph. & Ellis, 49; Vaughn v. Hancock, 3 Man. Grang. 
& Scott, 766; Irvine v. Stone, 6 Cush. 508, and Biddell v. 
Leeder, 1 Barn. & Cress. 327; where it was held that the 
different parts of the agreement could not be separated. 

New trial ordered. 





Court of Common Pleas, Suffolk, ss., April Term, 1854. 


BEFORE HOAR, J. 
Joun Ranp et al. v. O. H. Marner. 
Evidence — Auditor’s Report — Statute of Frauds — Contract. 


A new trial having been ordered in the foregoing case 
in the Court of Common Pleas as above stated, it was 
referred to Geo. S. Hillard, Esq., as auditor, to report upon 
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the items. At the hearing before Mr. Hillard, evidence 
was gone into, on both sides, as to the relations of the 
parties and Whiston, with reference to the effect of the 
statute of frauds. When evidence of the amounts of the 
items was offered, the defendant’s counsel agreed that the 
items were correctly charged, and that the defendant, if 
liable at all, was liable for the amount charged, the plain- 
tiff waiving his claim for the prior work. 

The auditor reported the evidence, and the principle of 
law which he considered as governing the case, and also 
that the parties had agreed before him upon the items. 
The rule he reported as follows: that “the plaintiff is 
bound to show that the contract between him and Whistom 
was rescinded, and a new and independent contract was 
made between him and the defeudant, and that the plain- 
tiff ceased to regard Whiston as a debtor and looked solely 
to the defendant;” and, as the piaintiff had failed to 
satisfy him that the centract with Whiston was rescinded, 
he reported that the defendant owed nothing to the 
plaintiff. 

Mr. Dana objected to the report, on the ground that as 
the items were agreed upon, there was no proper duty for 
the auditor ; and that his report upon the rule of law and 
its application to the evidence was incorrect and beyoud 
his jurisdiction, even if the items had not been agreed 
upon, and cited Rev. Stat. 96, sect. 25; Allen v. Hawks, 
Ll Pick. 359; Whitwell v. Willard, 1 Met. 216; Jones v. 
Silevens, 5 Met. 373. 

Mr. Wheeler relied upon the report, as primi facie 
evidence, and cited Bradley v. Clark, 1 Cush. 293; and 
Locke v. Bennett, 7 Cush. 445. 

Hoar, J. ruled, that although the parties had agreed on 
the items, yet, as the evidence had been opened fully to 
the auditor before this agreement, the report should stand 
as to the general result, but strack out so much as related 
to the rule of law. 

The case then proceeded to trial, the defendant putting 
in the report. 

Mr. Dana asked the court to rule, (1), that if the con- 
tract between the plaintiff and Whiston did not subsist, 
the question under the statute of frauds did not arise. 
(2), If that contract did subsist, it was then for the jury to 
say whether the leading object and motive of the parties 
was the paying or securing of Whiston’s debt, or a new 
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contract by which the plaintiff should work for the de- 
fendant, on his liability, irrespective of Whiston’s obliga- 
tion; and that if the latter, the defendant would be biable, 
although this undertaking should effect the payment of 
Whiston’s debt. Nelson v. Boynton, 3 Met. 402. 

Hoar, J., instructed the jury that the only question for 
them was, for whom was the plaintiff working? If he 
was working for Whiston, under Whiston’s control, in 
pursuance of the original contract with him, on the security 
of the defendant, he could not recover. But if he was 
working for the defendant, on his primary and absolute 
liability, he could recover; whether, while this new con- 
@act was in course of execution, the old contract with 
Whiston had a legal subsistence or not. The plaintiff and 
and defendant might have treated it as subsisting in favor 
of the plaintiff, at his option, and not in favor of Whiston, 
or as not subsisting at all, or they might have made their 
contract utterly irrespective of the question of its subsist- 
ence. If it did not subsist, the question under the statute 
did not arise. Its subsistence was a test negatively, but 
not affirmatively. 

The jury found for the plaintiff. No exceptions were 
taken to there rulings, and other cases against the defend- 
ant, depending on the same state of facts, were settled. 





FAiscellancous KEntelligence. 





Fire Insvrance.— A case of considerable interest in the Jaw of fire 
insuranee was reported last week. B., in California, sent to his London 
agent a description of a building in California to be insured against fire. 

he description stated among other things that ** the house was composed 
of two stories without a basement story.’’ This deseription was correet 
when it was written; but B. afterwards, and before the policy was issued, 
added a third story to his house. The policy was eflected on ‘‘a brick 
building used as a dwelling-house and store, described in a paper attached 
to this poliey.’” The paper so attached mentioned the description for- 
warded by B. to his agent. In an action on the policy it was held, first, 
that the description of the premises in the policy amounts to a warranty 
that they were of that deseription, or a least that the premises should not 
be altered in the interim so as to increase the risk. Second, that it was a 
warranty by the assured that he would not do anything to alier the con- 
dition of the building and so to increase the risk. ‘Thirdly, that the risk 
was increased and the warranty broken by converting the house into a 
three-storied one. Silkm v. Thornton, 23 L. T. Rep. 187.— Law Times. 
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Notices of New Books. 


Tax Pusiic Statutes at Larce or tHe State or Onto, from the close 
of Chase's Statutes, February, 1833, to the present time; arranged 
in chronological order, with references to the judicial decisions con- 
Struing those statutes: And a supplement, containing all laws passed 

rior to February, 1833, which are avw in force. Edited by MaskeL. 
>. Curwen, of the Cincinnati Bar; one of the Professors of Law in 
the Cincinnati College. In three volumes. Vol. 1. pp. 1-852; Vol. 
IL. pp. 553-1706; Vol. IIL. 1707-2736. Cincinnati: published by the 
author, 1853, and 1854. 


Tue Statotes or roe State or Onro, of a general nature, in force at 
the present time, with notes and references to judicial decisions thereon. 
Edited by Maskets E. Curwen. Complete in one volume. pp. 1683. 
Cincinnati: C. A. Morgan & Company. 1854. 

Upon the appearance of the first volume of Mr. Curwen’s edition of 
the Ohio statutes, we gave it an extended notice, 15 L. R. 703. We 
said, ** The chief merit of the book is the scrupulous care and fidelity 
with which the volume seems to have been prepared. ‘The marginal ab- 
stracts of the sections are faithfully as well as succinctly made; the notes 
of judicial decisions upon the several statutes are brief but clear, and 
embrace all the leading cases ; the references from one statute to others 
upon the same subject-matter, are exact; in a word, the volume appears 
to be one, in the accuracy of which the tullest reliance may be placed.”’ 

We have examined with considerable care the second and third volumes 
of Mr. Curwen's edition, and we think that the commendation bestowed 
upon the first volume should be extended to the subsequent ones. His 
editorial duties have been intelligently, laboriously and faithfully per- 
formed. We cannot recall any collection of statute law more perfectly 
made than this; and that, too, where the legislation was peculiarly con- 
flicting and discordant. Symmetry aud proportions have been given to 
what was shapeless and without form. A slight glance shows that a 
superior intellect planned, and an extraordinary accuracy, supervised, the 
work. 

We beg our readers not to think that we are extravagant in our praise 
of these volumes, fur we are speaking only the words of truth and sober- 
ness. A good compilation of statute law is a blessing, and the compiler 
a benefactor to the profession. In ordinary treatises, imperfections and 
errors are of less consequence, for we have ready means of detecting and 
curing them, in the sources of Jaw which we are supposed to know, and 
from the streams, with whose general current we are familiar, But wio 
can say a prire whether the phraseology of a statute is correct! 
Therefore it is, that when we have in a readable shape, the body of the 
statutes of a State, which we can rely upon as complete, and the text of 
whieh we can have confidence in as accurate, and the whole made readily 
accessible by a copious, and thoroughly p-epared index, we are under 
especial obligations to the intelligent and vast labor that is saving us daily 
anxiety and toil. 

The third volume, which was published this year, the first and second 
coming last season, has an index, 10 which we would especially refer as a 
model. Mr. Curwen has evidently acted upon his idea of how such an 
index should be made ; for he tells us in his preface, ‘* in preparing it, the 
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writer's sim should be to imagine himself in the position of as Jarge a 
mass of readers as he can, and index as though he wrote especially for 
each one of them.’’ The labor to the compiler is greater, and the expense 
to the publisher is increased, but our daily wil is less. 

In no portion of the work has Mr. Curwen spared any Jabor. Proofs 
have been read with scrupulous care, and references vigilantly verified. 
The fullest credit is also given for all assistance. We cannot forbear 
quoting a paragraph, the italics in which are our own, from the preface to 
the third volume, to show the nice sense of honor, with which, lawyer- 
hke, Mr. Curwen has discharged his labors; ner can we refrain from 
expressing great surprise that any one— publisher or author, should 
attempt or permit anything that could, in any form, interfere with a great 
public work like this. ‘* Credit has already been given in the first volume, 
to the very laborious and accurate edition of the statutes of 1811, by 
Judge Swan, for the aid it afforded. It is just to add that the announee- 
ment of an intended new edition of that work, on the day after the first 
volume of this was published, checked, and after the announcement was 
confirmed by Judge Swan, stopped a further use by the ediuor of his 
materials, the few notes which were in the hands of the printers, being 
allowed to appear. ‘That work had been prepared in the course of official 
duty ; was net copyright; had become substantially superannuated by 
sub-equent legislation ; and there appeared no probability of ts coming to 
a second edition. But when it was ascertained that the author of it 
might render those materials available by incorporating them in a new 
edition, a higher law than that of copyright forbade a diminution of their 
value for such purposes.”’ 

The reader will perceive from the title, the difference between the fourth 
volume at the head of this notice, and the three preceding volumes. The 
three volumes form a work by themselves, and give the Public Statutes 
— not only those now in force — but those which have been repealed ; 
while the latter gives only the general statutes in foree — thus being a 
hand-book for daily use. ‘To ascertain the terms of any statute, the latter 
is sufficient, while to study the laws of the State, a comparison of the 
previous enactments contained in the former volumes is necessary. The 
same completeness and accuracy characterize this volume, and it has the 
same index. It brings down the statute law of Ohio to the present time ; 
and adds thereto notes of the judicial decisions of its courts, the preparation 
of which ** show not merely the compiler, but the able and discriminating 
law ver.” 

We cannot speak too highly in commendation of these volumes; and 
for proof, we refer our readers to the volumes themselves. 


Gisss’ Practican Fors anp Precepents, for Lawyers, Commissioners, 
Notaries. Justices of the Peace, Conveyavcers, &c., in all the States 
of the Union, with Forms anp Instructions for the execution and 
authentication of deeds for al] the States ; Forms for Taking, Ceriifying, 
and Returning Depositions of Witnesses for all the States; the Laws 
relating to the Collection of Debts in all the States; the Exemption 
Laws of each State; the Statute of Limitations of each State ; Legal 
Rates of Interest and Penalties fur Usury in each State; Complete 
Forms and Instructions for procuring Patents, with a Digest of Patent 
Decisions ; Forms and Instructions for procuring Bounty Lands, with 
all the Acts of Congress ; Forms and Instructions for Notaries Public ; 
Digest of Decisions in relation to Bills and Notes, protesis and the 

owers and duties of Notaries Public. by Monrcomery Gisss, of the 
Siow York Bar, Notary and Commissioner for the Siates. 1 vol. 8vo. 





| 





New Publications Received. 295 


pp. 279. Second Edition. New York: Lewis & Blood, Law Book- 
sellers and Publishers, 73 Nassau Street, 1854. 


The idea that so much as is indicated by the above voluminous title 
page, with the addition of ‘* Complete and Accurate Interest Tables com- 
puted at six and seven per cent ,"’ which, though in the book, are not 
enumerated thereon, should be comprised within less than 300 pages, 
would challenge criticism, did not Mr. Gibbs in a very modest and proper 
preface inform us, that the volume, the first edition of which, prepared for 
his own private professional use, was printed for gratuitous distribution, 
has been published at the urgent solicitation of many respectable members 
of the profession. A vast amount of information of more or less constant 
use to the lawyer in his daily practice. is collected, and perhaps with 
general accuracy. It would be strange in collecting the provisions of the 
several statutes of so many States, if there were not many errors. We 
would suggest that in future editions, the date of every statute of each 
State that is referred to be given; if so, the labor of verification, and of 
ascertaining whether there have been subsequent alterations, will be 
materially lessened. ‘The book is well worth its price to every lawyer. 


A FULL AND ARRANGED Dicest or tHe Decisions 1n Common Law, 
Equity, aND AbMIKALTY oF THE Courts oF THE UNITED States, trom 
the organization of the Government in 1759 to 1847, in the Supreme, 
Cireut, District, and Admiralty Courts, reported in Dallas, Cranch, 
Wheaton, Peters and Howard's Supreme Court reports; In Gallison, 
Mason, Paine, Peters, Washington, Wallace, Sumner, Story, Bald- 
win, Brockenbrough, and McLean's Circuit Court Reports; and in Bee, 
Ware, Peters, and Gilpin’s District and Admiralty Reports. By 
Ricuarpd Peters, Counsellor at Law. With an Appendix containing 
the rules and orders of the Supreme Court of the United States, and 
the rules of the Cireuit Court of the United States in proceedings im 
Equity, established by the Supreme Court. In two volumes. Vol. I. 
pp. 819. Vol. Il. pp. 779. New York: Lewis & Blood, Law Book- 
sellers. 1854. 


This is an old friend with a new face. Peters’s Digest, though limited, 
is a very good book and well known to the profession. It stands in guod 
stead of the series of United States Court Reports down to 1547, of 
which it gives pretty full abstracts. 


New Publications recefvev. 


Eneouisn Reports 1x Law ano Equity; containing:Reports of Cases in 
the House of Lords, Privy Council, Courts of Equity and Common: 
Law, and in the Admiralty and Ecclesiastical Courts; including also 
cases in Bankruptcy, and Crown Cases reserved. Edited by Epmunp 
H. Bennett and Cuauncey Smiru, Counsellors at Law. Vol. XXI, 
Containing cases in all the Courts of Chancery during the year 1853. 
Vol XXII. Containing eases in all the Courts of Commun Law. and 
in the Admiralty and Ecclesiastical Courts, during the years 1853, '54. 
Boston : Little, Brown & Company. 1854. 


Tue Renprrion or Antuony Burns. By Wituiam I. Bownpitcn. 8vo. 
Paper. pp. 40. Robert F. Wallcut, 21 Cornhill. 1854. 


Cuarce To tHe Granp Jury, at the July Term of the Municipal Court in 
Boston, 1854. By E. RK. Hoar, one of the Justices of the Court of 
Common Pleas of Massachusetts. Published by request. Paper. 8vo. 
pp- 22. Little, Brown & Company. 
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Obituary Notice. 


Diep in Cambridge, Mass., June 23, 1854, Hon. Danret Wetts, Chief 
Justice of the Court of Common Pleas, aged 63. 

Judge Wells was born in Greenfield, Mass., graduated at Dartmouth in 
1810 ; studied and practised law at Greenfield until 1849, when he was made 
Chief Justice of the Common Pleas. In 1°37 he was appointed District 
Attorney for the Western District, and discharged the duties of that office 
with marked ability, propriety, and success, until his appointment as Chief 
Justice. His death was sudden, and was caused by a disease of the heart. 
He had held the Municipal Court for three consecutive and laborious terms, 
and had presided therein on the 22d June. Late in the evening of that day he 
left the court-room fur his home in Cambridge, apparently in perfect health ; 
was attacked during the evening after reaching his residence, and died the 
next day near one o’clock. He leaves a widow, two sous and three daugh- 
ters 
We give below the proceedings before the Courts and of the Bar in Suffolk 
and Berkshire. 

On Munday morning, June 26th, at the coming in of the Municipal Court, 
Judge Hoar presiding, the Commonwealth's Attorney brought the death of Chief 
Justice WeLts officially to the notice of the Court, and moved an adjournment. 
In ordering an adjournment Judge Hoar said: * It is with emotions the most 

rofuund that I find myself thus occupying the seat of him who has been so 
ately and suddenly summoned from the scene of his duties here to that higher 
tribunal, where the accuser and the accused, the judge and the criminal, must 
alike appear and answer for the deeds done in the body. He was the honored 
and beloved head of the court of which Lam a member. In the course of his 
long and useful life, he rose to professional eminence, and did much service to 
the State. He was a learned and successful lawyer, and an upright Judge. 
He was the steady friend of public improvement, of sound morals, and of 
social order. And to all of us, his associates and friends, it will be a cause 
for the deepest satisfaction if, when called like him to end our earthly libors, 
we can feel that we have been enabled to imitate his conscientious fidelity to 
duty, the purity of his life, and the kindness of his heart.’’ 

Un the same day at 12 o'clock, there was a very full meeting of the Suffolk 
Bar in the Law Library. The Commonwealth’s Attorney for Suffolk county 
stated the purpose of th» meeting, and on motion, Hon. Charles G. Loring was 
chosen Chairman, and John S. Holmes, Esq. Secretary. 

Upon taking the Chair, Mr. Lorine paid a brief but just tribute to the 
memory of the deceased, and said that in his death all good men and the 
Commonwealth had sustained a great loss ; that he was a lawyer uf profound 
learning, and that he was particularly distinguished for his high sense of 
honor, and for his fearless independence of public opinion. 

Hon. Georee 8. Hittarp offered the following resolutions : — 

Resolved, ‘That the members of the Suffolk Bar have learned with deep 
regret the sudden death of the Hon Dante Wexts, late Chief Justice 
of the Court of Common Pleas; while in his life and in the honorable 
distinction which crowned it, they recognize the legitimate fruits of those 
moral and intellectual qualities by which alone the law and the bench can 
earn and keep the confidence and esteem of the community. When at 
the Bar, he was distinguished by industry, attention to the interests of 
his clients, unwearied patience in the invest:gation of legal questions, and 
a fairness and candor of mind, which gave him the ear of the Court and 
the jury. His elevation to the bench met the hearty approval of all who 
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had observed his professional course. As a magistrate, he was faithful, 
cautious, patient and courteous, with sufficient learning and conspicuous 
industry ; more anxious that justice should be done, than that business 
should be hastily dispatched; listening long and pondering carefully ; 
making no distinction of persons; encouraging the young by a paternal 
kindness of manner; ever thoughtful of the rights of all; and invariably 
loyal to duty. 

Resolved, That we honor and respect the private life of Mr. Chief Jus- 
tice Wells, the unspoited integrity which guided his steps through his 
whole career, the gentleness of spirit which resisted the hardening in- 
fluences of professional life, the kindness of heart which was so conspi- 
cuous in his nature and bearing, the warmth and depth of his domestic 
affections, and the sincerity and vitality of his religious faith. 

Resolved, That a copy of these resolutions be transmitted by the secre- 
tary to the family of the deceased, and that the District Attorney be 
requested to present them to the Court of Common Pleas at its next ses- 
sion in this county, with a request that they be entered upon its record. 

Geo. T. Curtis, Esq., formerly a student in Judge Wells’s office, R. F. Fut- 
ter, Esq., Hon. J. C. Park, Hon. Tuomas Hopkinson, and Hon. B. F. 
Hatter, severally addressed the meeting, after which the resolutions were 
adopted. 

On motion of Hon. B. F. Hallett, a committee consisting of George P. 
Sanger, George T. Curtis, B. F. Hallett, and Lemuel Shaw, Jr. was appointed 
to take measures to procure a portrait of the late Chief Justice, to be placed in 
the Law Library, or be otherwise disposed of as the members of the Bar may 
direct. 

On the coming in of the Court of Common Pleas for Suffolk county at the 
July Term, Judge Hoar presiding, the Commonwealth’s Attorney presented to 
the Court the foregoing resolutions, and upon his motion, Judge Hoar ordered 
that they be entered upon the records of the Court. 


PROCEEDINGS IN BERKSHIRE. 

Art a meeting of the members of the Berkshire Bar, held on Tuesday, June 
27, 1854, to take such measures as might be thought proper to express their 
sentiments of respect and esteem for the late Chief Justice of the Court of 
Common Pleas, after eloquent and feeling addresses from Mr. Sumner and 
other gentlemen of the Bar, a committee was appointed, consisting of Hon. 
Increase Sumner, Hon. Henry L. Dawes, and Charles N. Emerson, Esq., 
who subsequently reported the following resolutions, which were unanimously 
adopted. 

Resolved, ‘That the members of the Berkshire Bar receive with deep 
sensibility, the intelligence of the recent sudden decease of the Honorable 
Daniel Wells, late Chief Justice of our Court of Common Pleag, a station 
which he had held for many years prior to his death, and the responsible, 
important, and arduous duties of which he had ever faithfully and ably 
discharged. 

Resolved, That while we most earnestly and cheerfully accord to the 
sentiments of respect which it is believed every where in this Common- 
wealth prevailed towards Judge Wells, we may, as we believe, justly 
claim, from our peculiar relations with hitn, deeper emotions and stronger 
regrets at his departure, than by others less associated with him, could 
be entertained. For many years before his appointment to judicial office, 
he was a practitioner in his profession at the Bar of this County. Most 
of us have witnessed his efforts to acquire the character and qualifications 
he se successfully attained, and so well illustrated. In the outset, we 
saw in him the lover of truth and of justice, and we witnessed how ardently 
and how properly he strove to acquire the publie confidence and good will. 
He was sincere in thought and deed. He was upright in all his purposes. 
He was of clear intellect — a learned counsellor — a good man — a just 
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judge — and his departure now, at the maturity of his age and capacities, 
is an immeasurable public loss. 

Resolved, That we deeply sympathize with the family of the deceased, 
in the afflictive dispensation now upon them by reason of this visitation of 
Providence. ™ 


Resolved, That a copy of the excellent and appropriate address of His 
Honor Judge Byineron, delivered to the Bar at this term, relative to the 
character of Judge Wetus, be requested, and that it be published together 
with these resolves ia the Law Reporter — and that a copy of these reso- 
lutions be forwarded to the family of the deceased. 


M. R. LANCKTON, Chairman. 
HENRY W. TAFT, Secretary. 


The following are the remarks of Judge Byixeron, referred to in the 
above resolutions. 

After the assembling of the Court of Common Pleas, on Tuesday, the 27th 
day of June, Judge Byineton delivered the following address : 

GentLemen or THE Ban,—The Court will adjourn its proceedings to 
another day. This is the day designated for the performance of the funeral 
rites of him, who has been the Chief Justice of this Court for the last ten 
years. His mortal remains are now on their way from the place of his resi- 
dence and of his decease, in Cambridge, to that of his birth, in Greenfield, 
attended by a beloved family, now smitten with grief, who only five days 
since, had as little apparent reason as any of us for the apprehension of the 
mortal stroke that would bring upon them this great calamity. 

It is fitting that we pause, — that the litigation of suitors, and the theughts 
and cares of business give em to a sentiment of regard and respect for the 
deceased, of sympathy for his afflicted family and friends, and to a contem- 
pe of our own relation to that great event, which must, in a very few 

rief years, close the life of us his contemporaries, as it now has that of our 
lamented friend, the Chief Justice of this Court. 

It was only last Thursday, the 22d inst., that he left the Municipal court- 
room, after holding a session to a late hour, in apparent health. On his 
way home he felt the force of that blow which terminated his life. For sud- 
denness and intensity, the pain he suffered seemed like the result of violence 
to his person. 

He was seized with acute pain in his chest. On arriving home, fora 
few moments he felt a little relief, and attempted to take his tea, but with 
the attempt the pain returned in all its violence, and continued through the 
night. At the early dawn it began to subside, and continued to abate, until 
he was almost wholly relieved. The fears of his family were tranquillized. 
Hope revived in them, but notin him. From the first he expected death. 
He remained quiet till nearly two o'clock in the afternoon, then rose from 
his bed and sat a little while in his chair, but feeling too weak to remain he 
returned to his bed. His wife retired a few feet from him, after adjusting 
his bedclothes, to leave him to repose ; but soon perceiving some motion, 
she returned to him. He tried to speak, but could not, and in a few mo- 
ments ceased to breathe. It was thought by his physicians that his death 
was caused by a disease of the heart. No doubt his severe labors in the 
ergpecer of official duties accelerated his disease and hastened his death. 

rom various causes the labors of the judges of this Court have been much 
increased the last year. He had been constantly in Court since the first of 
January, with the exception of one week, and the last fortnight he was en- 
gaged from an early toa late hour in the impure atmospbere of the Municipal 
Court-room in Boston. 

Chief Justice Writs was born in Greenfield, and there spent the greatest 
portion of his life. He was educated at Dartmouth College, where he grad- 
vated in 1810. He commenced and continued the practice of his profession 
in Greenfield until his appointment by Gov. Briggs, in 1844, to the office 
which he held at his death, on the 23d of June, 1854, in the 63d year of his 
age. 
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In 1837, upon the appointment of Judge Dewey to be one of the Justices 
of the Supreme Judicial Court, Judge Wells was appointed his successor in 
the office of District Attorney for the Western District. This office required 
his attendance upon the courts in this county, and from that period most of 
the members of the bar of this county, then in practice, formed an intimate 
acquaintance with him. They formed a social connection also, which was 
one of mutual pleasure and advantage. We were witness of the manner in 
which he performed his duties, and believe he produced the universal con- 
viction here, that he was an able and learned lawyer, a thoroughly upright 
and honest man ; that he performed his official duties with great fidelity, 
ability, aad to the entire satisfaction of all, except those who felt the influ- 
ence of his power in bringing them to that justice their offences deserved. 

Of an exceedingly humane disposition, he never contended for victory 
without regard to the right. The love of truth was stronger than the Jove of 
victory ; tbe sense of duty greater than the Jove of fame. He was quick to 
perceive when a dishonest defence was made, or false pretences presented 
for leniency, and powerful and effective to defeat all such attempts to pre- 
vent justice. He had not the graceful action or melodious tones of the ac- 
complished orator, but rather produced conviction by the perspicuous analy- 
sis and arrangement of the evidence in a cause, and by cogent argument. 
The rights ofthe accused were always preserved by him, neither the inno- 
cent, or those not proved guilty, were convicted ; but those who were guilty 
seldom escaped punishment. 

For two or three years after his appointment as Chief Justice, with you, I, 
as a member of the bar of this county, was a witness of the manner in which 
he performed the duties of his new office. We all know that he had the re- 
quisit» knowledge and intellectual power for his position ; but great learn- 
ing and great success at the bar are not always proofs that a man will be 
either acceptable or successful as a judge. He held several terms here, and 
one or two long ones, soon after his appointment — one the longest ever 
held in this county ; and such was the appreciation of his services by the 
bar and the juries, that they expressed their satisfaction and approbation by 
resolutions, which they published at the time. 

He soon after removed from this part of the Commonwealth, and did not 
often hold our terms. My position has for the last six years deprived me of 
the means of knowledge of the manner in which he has discharged the 
duties of his office, except from the relations of others. 

The duties of the members of this Court keep them apart. Only at two 
terms in the year they are brought together. But I can truly say of him, of 
my own knowledge, that he was a learned judge, upright in his purposes, 
conscientious and indefatigable in the performance of his duties, with a 
strong desire that truth should be established and justice be done. He had 
tender sympathy for the criminal, especially the juvenile offender, yet was 
firm in enforcing the sentence of the law. And when we shall find honesty 
and a love of truth, and a desire to establish it, prevail in all connected with 
trials, we shall have but little cause to fear that justice wili not be done. If 
the judge be — ; if the counsel examine the witness with a view to get 
the whole truth, that which operates against, as well as in favor of his 
client ; if, in his arguments, he consider not only what may, but what should, 
properly influence the triers, and address only the latter considerations to 
them ; if parties would admit all facts known to them to be true, and 
witnesses would not be found base enough to utter falsehood, justice would 
not only be done, but the necessity of enforcing it by means of courts, would 
be very much lessened. 

That the judicial character of the chief justice was not perfect, — that he 
sometimes made mistakes in the manner in which he conducted the business 
of his court, there can be no doubt. He was only a man. He may have 
erred more than some, and less than others. No man, however eminent, 
has held for a long time the office of judge, or indeed of any responsible 
station, without having committed sume mistakes and errors No judge, how- 
ever eminent, has escaped calumny and detraction, There are always a few 
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who delight to see imperfections in others, or to impute them where they do 
not exist. But almost all are disposed justly to appreciate the character and 
services of the magistrate, to render him the justice that is his due. To do 
this, it is not required that his failings, or his mistakes, or errors, should be 
overlooked. Of the privaie life of Chief Justice Wells, of his social spirit, 
his frankness and simplicity, his true love of mankind, his warm sympathy 
and strong interest in every thing that had a tendency to improve society, 
of his truly religious character, I need not speak to you. We know that 
he possessed the cardinal principles and sentiments which form the good 
man. 

May all concerned in the administration of justice, or in the duties of life, 
be as pure in spirit as he was. We shall then have nothing te fear for our- 








selves or our country. 
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Name of Insolvent. Residence, Commencement of Name of Commissioner. 
Proceedings. 

Allen, Alfred Dedham, July 8, 1854, Francis Hilliard. 
Barron, William B. et al. Fitchburg, e. 1”, A. H. Bulloch. 
Bell, Henry H. Lowell, “« 27, Iaaac § Morse. 
Bridges, James A. Williamstown, June 22, Shepard Thayer. 
Bridges, Orin ©. Florida, Aug. 8, 1853, Shepard Thaver. 
Bridgman, Edward Wiilhamsburg, July 8, 1554, Haynes H. Chilson, 
Brown, Ralph E. Boston, <« 8, John P. Putnam. 
Campbell, Isaac Boxton, ee 12, Jonun . Putnam, 
Chapin, George A. Roxbury, os Francis Hilliard. 
Coates, John H. Winchester, os 1, Asa F. Lawrence. 
Cooledge, B. F. B. et al. Lyon, oe -&, John G. King. 
Darling, Henry North Adams, Oct. 23, 1853,/=hepard ‘I hayer. 
Davenport, Edward W. Mendon, July 15, 1854. |A. H. Bulloch. 
Davis, Gilman Roxbury, & 17, Francis Hillard. 
Denny, Hi. Walford, et al. Leicester, « 2, A H. Bulloch. 
Doherty, Frank, et al Boston, . = John P. Putuam. 
Doherty, William K. etal. (Boston, e 9, Joho P. Putnam, 
Dolen, Bartlett, et al. sheffield, “« 4, Charles N. Emerson, 
Dutcher, John J. North Adams, Dec. 20, 1853,|shepard Thayer. 
Dyer, Samuel L. Braintree, July 27, ~amuel B. Noyes. 
Forbush, Edwin A. et al. Ashland, ad 6, Asa F. Lawrence, 
Forbush, James E. et al. Ashland, « 6, Asa F. Lawrence. 
Goodridge, William Danvers, e 1, John G. King. 
Granger, George W. Winchendon, “« (31, «. H. B. Snow. 
Harlow, James Middlebw rough, .  } Welcome Young. 
Hayden, Rudin B. North Adams, es Shepard Thayer. 
Henderson, Samuel, et al. |Lyan, so 619, John G. King. 
Holman, William F. et al. Leicester, >. A. H. Bulloch. 
Howard, A. G et al. Fail River, Date not retu’d |Kdmund H. Bennett. 
Howes, Erastus F. \North Adams, Feb. 14, 1854,|Shepard ‘I hayer. 
Johnson, Alfred V. sharon, July 18, Samuel B. Noyes 
Lord, Samuel Lynn, = & John G. King 

h, John P. Boston, oe HM, Joho M. Williams. 
Mansfield, Albert, et al. Sheffield, ee nH, Charles N. Emersoa. 
Martin, Richard Boston, « 17%, Joho P. Putnam, 
Powers, Eli |\Semerville, “« NM, Ava F. Lawrence. 
Pratt, Augustus,"W. etal. (Fitchburg, « 139, A. H. Batloch. 
Pray, Aaron W. Natick, = Asa F. Lawrence. 
Reed, Lucius E. Boston, « 8B, Jobo P. Putnam, 
Richards, Celius E. Attleborough, “« 12, E. P. Hathaway. 
Richards, Edwin A Braintree, <« 8, Francis Hillard. 
Root, Graham A. et al. Sheffield, >. = harles Nt merson. 
Russell, Audrew Westborough, - - A. H. Bulloch. 
Sawyer, B. F Mansfield, Aug. 3, E. H. Bennett. 
Soule, Calvin P. | Boston, July 13, John P. Putnam 
Thayer, Jonathan & ‘Rando!ph, oe K, S. B. Noyes. 
Turner, Francis A. | Boston, “« #4, John P. Putnam, 
Wheeler, Lincoln,et al. Fitchburg, “ 19, | A. H. Bulloch 
Whitman, Jerome | Westminster, eo s, «. H. B. Snow. 
Whitney, Augustine e “« 326, C. HB. Snow, 
Wiggin, Joseph Roxbury, So. Francis Hilliard. 
Winslow, Nathan, et al. Fall River, Date not retu’d |tdmund H Bennett 
Woodman, Archibald Randolph, July 28, Franeis Hiliard. 
Woodman, William H. Lynn, “ 27, Weba G. King. 






































